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INTRODUCTION 
 

BACKGROUND  
 
In June 2011, the United Nations Human Rights Council unanimously endorsed the UN Guiding Principles 
on Business and Human Rights (UNGPs).1 Three years later, in June 2014, the Council called on all 
Member States to develop National Action Plans (NAPs) to promote the implementation of the UNGPs 
within their respective national contexts.2 This development followed similar requests to Member States 
made by the European Union in 20113 and 20124 and by the Council of Europe in 2014.5 Since 2011, and 
due in part to these initiatives, a number of individual States have developed and published NAPs on 
business and human rights, and many more are currently in the process.6  
 
In August 2013, the International Corporate Accountability Roundtable (ICAR) and the Danish Institute for 
Human Rights (DIHR) launched a joint project to develop guidance on NAPs in the form of a “toolkit” for 
use by governments and other stakeholders.7 This collaboration took place alongside further 
interventions, by both organizations, highlighting the need for NAPs and for their development in line 
with a human rights-based approach.8 This guidance was published in June 2014, in a report entitled 
National Action Plans on Business and Human Rights: A Toolkit for the Development, Implementation, and 

Review of State Commitments to Business and Human Rights Frameworks.9 

 

THE NATIONAL BASELINE ASSESSMENT (NBA) TEMPLATE 
 
The first component of the joint ICAR-DIHR NAPs Toolkit is the National Baseline Assessment (NBA) 
Template. The NBA Template provides criteria, indicators, and scoping questions by which to assess how 
far current law, policy, and other measures at the national level give effect to the State’s duty to protect 
human rights under the UNGPs and other international business and human rights standards. The NBA 
Template offers a standardized approach to business and human rights baseline analysis across countries. 
However, ICAR and DIHR designed the NBA Template to be adapted by local users to ensure that it can be 
used in a context-sensitive way. The NBA Template itself is found at Annex 4 to the ICAR-DIHR report.10 
 
Using the NBA Template to develop a country-specific NBA will help a State coherently and transparently 
identify and select measures to include in its NAP. It will also facilitate State reporting on the impact of 
NAPs over time.  

 

WHAT IS A BASELINE ASSESSMENT? 
 
In general, a baseline assessment is a study conducted at the start of an intervention to analyze current 
conditions. The results of the baseline assessment can then be used to assess impact. A government can 
use the baseline to compare future conditions with the initial status after a particular intervention or 
program has taken place and to provide greater understanding of its effects and results.11  
 
The NBA Template primarily uses qualitative indicators, but these could be supplemented with 
quantitative indicators and benchmarks at the national level and, if resources permit and States and other 
stakeholders so-desire, at the regional or international levels.  
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U.S. NATIONAL ACTION PLAN ON RESPONSIBLE BUSINESS CONDUCT 
 
On 24 September 2014, President Obama announced plans to develop a U.S. National Action Plan (NAP) 
on Responsible Business Conduct.12 The NAP will be consistent with the UNGPs and the OECD Guidelines 
for Multinational Enterprises.  
 
A subsequent White House announcement13 noted that “[e]xpanding U.S. efforts to promote responsible 
business conduct is intended to cement the brand of U.S. businesses as reliable and accountable partners 
internationally and promote respect for human rights.” The announcement also noted that “[t]he U.S. 
government will work closely with stakeholders throughout the development of the National Action Plan, 
including U.S. businesses and civil society” and that “[t]here will be a series of open dialogues, hosted by 
various independent organizations, during which stakeholders will be able to exchange ideas on the 
National Action Plan process and content.” Moreover, “U.S. officials will attend these events and the 
public is welcome to participate.” The full list of consultations is available on the White House website.14 
 
Throughout this consultation process thus far, the U.S. government has not formally committed to 
completing a NBA, or similar mapping and gap analysis, of current implementation of business and human 
rights frameworks in the United States,15 despite the following statement from the UN Working Group on 
Business and Human Rights following its 2014 U.S. site visit: 
 

[T]he Working Group considers it imperative for the Government of the United States to 
undertake an assessment of the current state of overall policy coherence and 
coordination between Government entities, the effectiveness of the measures taken, 
identification of good practices and gaps[,] and challenges in the protection of rights and 
access to remedy. Such an analysis could contribute to a wider national action plan to 
implement the Guiding Principles.16 

 
As strong advocates for this step in the NAP process and in support of the immense value it sees in 
completing a NBA to inform the eventual content of the U.S. NAP, the International Corporate 
Accountability Roundtable (ICAR) has completed a “Shadow” U.S. NBA for standards falling under both 
Pillar I and Pillar III of the UNGPs, the latter of which is presented here. It is important to note that this is a 
living document, subject to continuous developments in the business and human rights landscape in the 
United States.  
 

APPROACH AND STRUCTURE OF THE ICAR “SHADOW” NBA 
 
As stated above, the aim of the NBA Template is to allow for the evaluation of a State’s current 
implementation of the UNGPs and relevant business and human rights frameworks on a transparent and 
consistent basis and in line with the general principles of the human rights-based approach and human 
rights measurement, as set out in the ICAR-DIHR NAPs Toolkit.  
 
Accordingly, the structure of ICAR’s “Shadow” NBA mirrors that of the UNGPs: the NBA is made up of a 
set of tables, one for each UNGP under Pillars I and III. Only Pillar III is presented here; Pillar I was 
published in March 2015. A full report, with both Pillars I and III, will be published in July 2015. 
 
Because the UNGPs are wide-ranging in nature, each UNGP is broken down further into a number of 
elements. Indicators are then defined for each element identified.  
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Many of the indicators in the NBA Template are derived from relevant international law and standards 
from intergovernmental organizations. However, because these indicators provide increased clarity and 
can contribute to the State’s duty to protect human rights, some of these indicators are based on or refer 
to other business and human rights frameworks, such as those devised through multi-stakeholder 
initiatives and those addressing specific thematic concerns or industry sectors.  
  
The indicators in the NBA operationalize the UNGPs by earmarking a concrete piece of information that 
can be examined, at the national level, as a marker of the United States’ compliance with the UNGP in 
question. Short sets of scoping questions are included per indicator to provide enhanced clarity. 
 
It should also be noted that, in contrast to human rights indicators in other contexts, a relatively longer 
list of indicators is included in the NBA. This is because, rather than focusing on a single human right (e.g., 
the right to water), the UNGPs and many of the business and human rights frameworks captured in this 
NBA reference a host of human rights and labor rights standards. Thus, a wide variety of national 
measures will usually be relevant to satisfying a given indicator, and the list of indicators included is not 
meant to be exclusive or exhaustive. 
 
Moreover, whereas it is advised that the NBA should be as comprehensive as possible, readers will note 
that the NBA includes indicators in relation to the State remedy aspects of Pillar III only. This is largely 
because the intent of the NBA process is to capture State practice on human rights. Corporate respect for 
human rights may be inferred from examining the various voluntary and regulatory mechanisms the State 
employs, but that is beyond the scope of ICAR’s efforts with this NBA and its broader work around 
business and human rights NAPs.  
 
Finally, it should be reiterated that the analysis and approach that have been adopted in developing the 
“Shadow” U.S. NBA take inspiration from established approaches to developing human rights monitoring 
frameworks based on indicators, as well as existing guidance on NAPs.17 
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KEY RECOMMENDATIONS – PILLAR III 
 
The following is a list of key recommendations for the U.S. government to consider in shaping its 
commitments in the U.S. National Action Plan (NAP) on Responsible Business Conduct. These 
recommendations directly draw from the protection and enforcement gaps identified by ICAR in the 
“Pillar III” section of its “Shadow” National Baseline Assessment (NBA) for the United States. 
 
These recommendations are categorized as either government-wide or as falling under the purview of 
specific executive departments, independent agencies, government corporations, or Congress. ICAR has 
organized the recommendations this way to emphasize that the commitments outlined in the U.S. NAP 
should be delegated, as much as possible, to specific government entities. This will ensure greater clarity, 
coherence, and accountability.   
 
Key recommendations also accompanied the “Pillar I” section of the NBA, published in March 2015. A 
complete “Shadow” NBA, including both the Pillar I and Pillar III sections and their respective 
recommendations, will be published in late July 2015. 

 
GOVERNMENT-WIDE RECOMMENDATIONS 
 

1. Articulate and communicate a policy that businesses that do not uphold American standards for 
respect for human rights will be held to account. 

2. Articulate and communicate a policy that executive branch agencies will rigorously investigate 
and prosecute allegations of corporate crimes linked to human rights abuse. 

3. Address the fact that many U.S. trade and development agencies do not have non-judicial 
grievance mechanisms through which victims can seek remedy for business-related human rights 
harm.  

4. Uniformly require that all business-based grievance mechanisms adhere to the UNGPs and the 
OECD Guidelines. 

5. Develop and publish a centralized strategy for funding and support to multi-stakeholder 
initiatives in order to ensure that they set, monitor, and assess industry-specific standards and 
metrics around human rights. 

6. Pressure American companies to sign the Accord on Fire and Building Safety in Bangladesh, 
establish a partnership with U.S. companies to improve labor conditions in Bangladesh, support 
key labor organizations to improve labor conditions in Bangladesh, and inspect actual conditions 
in Bangladesh or invest resources toward ensuring working safety and improving training.  

7. Develop and publicly release listings of factories under investigation for human rights abuses or 
lists of regions where particular goods may be sourced, produced, or transported with high risks 
of human rights violations. 
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8. Support financial or other instruments, such as an international fund, bond, or insurance, to 
ensure that remedy can be delivered where human rights abuses occur. For instance, OPIC and 
the international financial institutions (IFIs) do not yet require clients to have insurance or 
contribute to a fund in case harm occurs. 

9. Ensure that international financial institutions (IFIs) have proper procedures and tools in place to 
ensure access to effective remedy to communities when abuses occur. 

10. Raise concerns about the inadequacies of the policy of the Inter-American Development Bank 
(IDB) Independent Consultation and Investigation Mechanism (ICIM), including the lack of 
anonymous victim complaints, which deters victims from filing complaints for fear of retaliation. 

11. Request that the selection of the ICIM director be transparent and that the selection of members 
does involve a competitive and public process, such as through a multi-stakeholder committee 
consisting of individuals from inside and outside the Bank, including civil society. 

12. Ensure the effective exercise of freedom of association and strengthen transparency and 
monitoring in adherence with ILO core labor standards and the UNGPs. 

13. Support the UN Human Rights Council’s resolution calling on the creation of a working group 
whose mandate will be to “elaborate an international legally binding instrument to regulate, in 
international human rights law, the activities of transnational corporations and other business 
enterprises.” Such a binding instrument could potentially address the lack of existing grievance 
mechanisms at the international level or support for mechanisms at the national level that would 
keep corporations accountable for violations of human rights. 

14. Require all government offices to translate information relevant to access to remedies to ensure 
that such information is accessible to victims of business-related human rights abuses. For 
example, the Executive Office for Immigration Review (EOIR) should translate information on 
where to find free legal representation and on what attorneys are ineligible to practice 
immigration law, as well as its online sections titled “read this before you take legal action” and 
“find an immigration court.” Also, the Office of Special Counsel for Immigration-Related Unfair 
Employment Practices should translate its website into, at a minimum, the eight languages that it 
has translated its charge forms into. 

15. Put the highest emphasis on supporting and preserving access to remedies when asked to give an 
opinion regarding the applicability of U.S. laws or foreign law in human rights cases. 

 
Encourage state-level efforts to ensure access to remedy, including: 
 

16. Adoption of statutes criminalizing international human rights violations outside of human 
trafficking;  

17. Adoption of statutes providing civil remedies for torture, genocide, war crimes, and other 
international human rights violations; 

18. Adoption of the Uniform Act on the Prevention of and Remedies for Human Trafficking (Uniform 
Act), which includes a section on civil remedy; 

19. Extension or abolishment of the statute of limitations for claims of wrongful death, assault, 
and/or battery where the victim can establish that the abuse also constitutes an act of torture, 
trafficking, extrajudicial killing, genocide, war crimes, or crimes against humanity; 

20. Provision of lawyers’ fees and costs to the prevailing party for claims brought under state 
common law; 

21. Adoption of statutes to protect against Strategic Lawsuits Against Public Participation (SLAPP); 
22. Amendment of forum non conveniens doctrines to provide that special weight should be given to 

a plaintiff’s choice of forum and to ensure that cases are not dismissed in a way that would 
prevent a remedy, such as where a foreign State has passed “blocking statutes.”  
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EXECUTIVE OFFICES AND DEPARTMENTS 
 
Department of Justice 
 

1. Along with other relevant departments and agencies (such as the Department of Homeland 
Security), investigate why federal prosecutions in the area of corporate crimes related to human 
rights remain rare, even within the DOJ’s Human Rights and Special Prosecutions Section.  

2. Along with other relevant departments and agencies (such as the Department of Homeland 
Security), mandate that all federal law enforcement officials and federal prosecutors are trained 
on criminal human rights laws.  

3. Along with other relevant departments and agencies (such as the Department of Homeland 
Security), mandate that all federal law enforcement officials and federal prosecutors receive 
technical training on topics such as evidence gathering relevant to complex corporate cases.  

4. Ensure timely State compliance with Mutual Legal Assistance Treaties. 
  

Department of State 
 

1. Work with U.S. embassies to raise awareness of judicial remedies for human rights abuses 
committed by businesses among vulnerable groups. 

2. Require U.S. embassies to promote and facilitate access to remedy for human rights abuses, such 
as by meeting with civil society organizations, company representatives, and government 
representatives to address whether proper grievance mechanisms are available for workers and 
communities affected by U.S. businesses’ operations. 

3. Require U.S. embassies to meet with communities and arrange meetings between communities 
and companies. Such meetings would provide a forum for community members to express their 
grievances and safety concerns. 

4. Provide special litigant visas for victims and witnesses in business-related human rights cases. 
 

U.S. National Contact Point (NCP) for OECD Guidelines for Multinational Enterprises 
 

1. Make findings of fact or determinations of whether an enterprise has breached the OECD 
guidelines.  

2. Order remedy and ensure that parties adhere to mediated agreements.  
3. Issue sanctions, such as prohibiting federal contracting with an enterprise that is deemed to 

be in breach of the OECD Guidelines or withdrawing support for companies in their overseas 
operations. 

4. Clarify whether the NCP accepts anonymous complaints. 
5. Increase the transparency of NCP proceedings. 
6. Develop and publish a policy on assessing and, to the extent possible, mitigating the risk of 

reprisals and other security risks to complainants. 
7. Provide translation services, and put a plan in place to reduce barriers for potential 

complainants who are illiterate. 
8. Relocate under the Bureau of Democracy, Human Rights, and Labor, which has the 

reputation of having more insight into sensitive human rights issues and less perception of 
“stakeholder capture” by business. 
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9. Undergo a voluntary peer review to provide the NCP with an opportunity for sharing best 
practices and strategies to overcome challenges, identifying areas for improvement, and 
implementing recommendations to ensure the efficient structure and functioning of the NCP. 

10. Clarify whether there is a filing fee on the Department of State’s NCP website. 
11. Provide complainants with financial support to obtain counsel or advisors given that 

equitability and power imbalance issues arise given that enterprises often have in-house or 
outside counsel to represent them through the dispute resolution process. 

12. Provide travel assistance for complainants to participate in in-person dispute resolution 
processes. 

13. Provide more readily available information regarding how to request assistance from the NCP 
or what to specifically include in the request. 

14. Determine and publicly clarify what procedures the NCP will follow when there are parallel 
legal proceedings. 

15. Conduct outreach within communities overseas that are mostly likely affected by business-
related human rights abuses. 

16. Provide training to complainants on how to engage in dispute resolution, as OPIC does, in 
order to improve outcomes, power imbalances, and the overall dispute resolution process. 

17. Ensure that, while the NCP utilizes the Federal Mediation and Conciliation Service (FMCS), 
mediators have specific training related to human rights abuses and addressing concerns of 
particularly vulnerable groups. 

 
Department of the Treasury – Office of Foreign Assets Control (OFAC) 
 

1. Regularly update the Specially Designated Nationals (SDNs) list and increase transparency with 
regard to the process of adding and removing individuals. 

2. Lower the percentage of ownership requirement for prohibitions to extend to entities that are 
owned by an individual on the SDNs list, depending on the severity of abuses. 

3. Request that the selection of World Bank Inspection Panel members take place through a 
competitive and public process, such as through a multi-stakeholder committee consisting of 
individuals from inside and outside the Bank, including civil society. 

4. Request that the World Bank Inspection Panel establish a formal dispute resolution function with 
independent, professional mediators.  

5. Request that the World Bank Inspection Panel play a role in monitoring remedial measures that 
Bank management proposes in response to complaints or a Panel investigation. 

 
Office of Management and Budget (OMB) 

 
1. Increase funding to the NCP to increase the office’s effectiveness, for instance, by ensuring 

enough funding for at least one full-time staff member. 

 
INDEPENDENT AGENCIES AND GOVERNMENT CORPORATIONS 
 
Agency for International Development (USAID) 
 

1. Strengthen the effectiveness and enforcement power of the Operational Guidelines by requiring 
all contractors to adhere to them.  
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2. Amend the Operational Guidelines to include requirements similar to those seen in the USAID 
Counter-Trafficking in Persons (TIP) and Contractor/Recipient Compliance: Agency-Wide Standard 
Operating Procedure (SOP), which require the following: 1) training for agency personnel on 
recognizing and reporting TIP, 2) due diligence assessments before awarding contracts, grants, 
and cooperative agreements, and 3) responding to allegations of abuse. Implementing 
requirements similar to those in the SOP could increase remedial pathways, contribute to more 
predictable outcomes in the grievance process, and increase the likelihood of equity when 
violations occur. 

 
Export-Import Bank of the United States (Ex-Im) 
 

1. Establish an independent accountability mechanism dedicated to resolving community grievances 
and in line with its commitment to the IFC Performance Standards. Such a mechanism would 
allow the Ex-Im Bank to examine its human rights impacts more directly.  
 

Equal Employment Opportunity Commission (EEOC) 
 

1. Reexamine the EEOC’s position on remedies for undocumented workers whose rights under anti-
discrimination laws have been violated. 

2. Address the EEOC’s 2014 reported backlog of 73,134 private sector discrimination charges, which 
poses a serious barrier to access to remedy. 

 
Federal Acquisition Regulation (FAR) Council 

 
1. Provide a separate FAR accountability mechanism that allows agencies to use all commercial 

remedies if a contractor violates human rights, such as the withholding of payments or liquidated 
damages. 
 

Federal Bureau of Investigations (FBI) 
 

1. Ensure that FBI employees have a process to seek corrective action if they experience retaliation 
based on a disclosure of wrongdoing to their supervisors or others in their chain of command 
who are not designated officials. 

 
Millennium Challenge Corporation (MCC) 
 

1. Clarify whether the MCC assesses the existence of both State and non-State non-judicial 
mechanisms through which project-affected peoples may seek redress for project-related harm 
and to what extent those mechanisms comply with Pillar III of the UNGPs, as the MCC’s 
assessment criteria only appears to include consideration of whether there is a judicial 
ombudsperson and an independent reporting mechanism for complaints about police actions. 
 

National Labor Relations Board (NLRB) 
 

1. In addition to providing non-judicial remedy mechanisms addressing labor disputes, employ 
judicial labor tribunals. 
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Overseas Private Investment Corporation (OPIC) 
 

1. Revise the Office of Accountability (OA)’s procedural requirements for filing complaints, which 
currently bar many people adversely affected by OPIC projects from accessing remedies because 
complaints are ineligible after an OPIC loan has either been fully paid back or after an insurance 
contract is terminated, allowing certain OPIC clients to easily escape review. 

2. Staff the OA with a Director. 
3. Develop separate positions for the OA’s problem-solving and compliance review functions for 

each complaint. 
4. Establish a dedicated Office of Inspector General (OIG) to conduct reviews, investigations, and 

inspections of all phases of the agency’s operations and activities. While USAID’s OIG currently 
does this for OPIC, this takes place only after OPIC sets the terms and sign an MOU for USAID’s 
OIG to conduct these activities. 

5. Grant remedy, especially where there have been findings of non-compliance.  
6. Ensure that parties adhere to mediated agreements.  
7. Issue sanctions, such as prohibiting federal contracting with non-compliant companies. 
8. Accept anonymous complaints. 
9. Establish a policy on assessing and, to the extent possible, mitigating the risk of reprisals and 

other security risks to complainants. 
10. Publicly register all incoming requests for service. 
11. Clarify to what extent the agency has addressed barriers for project-affected peoples who are 

illiterate. 
12. Provide complainants with financial support to obtain counsel or advisors given the equitability 

and power imbalance issues that arise as OPIC clients often have in-house or outside counsel to 
represent them through the dispute resolution process. 

13. Respect complainants’ desire to have counsel or advisors present during the dispute resolution 
process. 

 
CONGRESS 
 

1. Pass legislation clarifying the extraterritorial application of the Alien Tort Statute (ATS) and 
provide a similar jurisdictional avenue of recourse for U.S. citizens bringing human rights claims. 

2. Clarify that corporations can be liable for violations of international law, including human rights 
violations. 

3. Extend the Torture Victim Protection Act (TVPA) to include claims of genocide, war crimes, and 
crimes against humanity. 

4. Extend the TVPA to apply to corporations as legal persons. 
5. Clarify that the amendment to the Trafficking Victims Protection Reauthorization Act (TVPRA) 

that applies the statute extraterritorially applied retroactively and allow for recovery by plaintiffs 
whose claims originated prior to 2008. 

6. Pass the reintroduced Civilian Extraterritorial Jurisdiction Act of 2015 (CEJA) to clarify and expand 
federal criminal jurisdiction over federal contractors and employees who commit certain crimes 
outside of the United States while employed by or accompanying any agency of the United States 
other than the Department of Defense.  

7. Codify a clear duty of care for U.S. parent companies over their subsidiaries. 

http://www.opic.gov/


 

10 
 

8. Clarify that the standard for aiding and abetting is “knowledge” as opposed to “specific intent” 
consistent with international law. 

9. Ease restrictions on class-action certification created by Walmart v. Dukes, to ensure that judicial 
remedies remain financially accessible for large classes of plaintiffs. 

10. Enact a federal anti-SLAPP statute. 
11. Amend the Fair Labor Standards Act (FLSA) so that its overtime provision applies to agricultural 

workers and its minimum wage provision applies to workers on small farms. 
12. Amend the Migrant and Seasonal Agricultural Worker Protection Act (MSPA) of 1983 so that it 

extends to smaller employers. 
13. Amend the Immigration and Naturalization Act to provide access to remedy for human rights 

abuses, it currently does not protect unauthorized aliens, one of the United States’ most 
vulnerable sectors of society. 

14. Pass the Business Supply Chain Transparency on Trafficking and Slavery Act, which includes 
efforts to provide remedial action to victims, including support for industry and sector driven 
remedial programs. 

15. Ratify the American Convention on Human Rights so that the Inter-American Commission on 
Human Rights may refer petitions against the United States to the Inter-American Court on 
Human Rights. 

16. Provide sufficient resources to the Legal Services Corporation (LSC) in order to better provide 
legal aid for low-income plaintiffs in transnational civil claims at either the federal or state level. 

17. Ensure that criminal laws that directly or indirectly protect human rights are coherent, apply to 
business activity, and apply extraterritoriality. 

18. Criminalize crimes against humanity. 
19. Amend the Tariff Act of 1930 to eliminate the “consumptive demand exception” for imported 

articles of commerce made with forced labor. 
20. Increase appropriations for prosecutions of human rights violations. 
21. Establish an independent National Human Rights Institution (NHRI) with a mandate that includes 

business and human rights, including monitoring implementation of business and human rights 
frameworks domestically and supporting access to justice for victims of corporate-related human 
rights abuses. 

 

JUDICIARY 
 

1. Address barriers in disqualifying a judge based on the appearance of bias, rather than only actual 
unfair treatment. 

2. Require judges to disclose the judicial education seminars that they attend and develop an 
explicit process for recusal in the event that funders of such seminars are involved in cases that 
judges later preside over.  

3. Eliminate the practice of popular elections of judges and justices.  
4. Provide for lawyers’ fees and costs to the prevailing party for human rights claims. 
5. Extend personal jurisdiction over a business beyond where a business is incorporated or has its 

principal place of business to include where a business has a substantial level of business activity.  
6. Address conflicts of law challenges in the context of international human rights violations, where 

the law of the host State does not recognize or limits vicarious or secondary liability, has 
elements for its torts that are more difficult to prove, or provides for stricter immunity.  

7. Bar the use of the political question doctrine and the use of case-specific deference in cases 
involving corporate defendants.  
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8. Revise the current rules of civil procedure to allow for depositions by video to ensure cost-
effectiveness during the deposition process. 

9. Revise the current rules of civil procedure to allow for broader discovery against parent 
companies instead of requiring a plaintiff to establish that a parent company has information only 
it knows, show that the plaintiff cannot easily obtain the information through public records, and 
articulate specifically what she is looking for.  

10. Revise the current rules of civil procedure to employ the doctrine of forum necessitatis, or forum 
of necessity, to allow a court to assert jurisdiction over a case when there is no other available 
forum and the dispute has a sufficient connection with the Forum State. 

11. Ensure that the victims’ compensation fund under the Office for Victims of Crime provides direct 
compensation to victims rather than grants funds to U.S. states for distribution to local victims of 
federal or state crimes only. 

12. Lessen judicial discretion in suspending enforcement of foreign judgments, which often forces 
victims to seek enforcement elsewhere. This is time-consuming and financially burdensome and 
often leaves victims without remedy. 

13. Provide extraterritorial injunctive relief for ongoing human rights violations. 
14. Establish a business and human rights training policy in the education of judicial officers in Article 

III courts and administrative courts.  
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PILLAR III 
 

GUIDING PRINCIPLE 25 

As part of their duty to protect against business-related human rights abuse, States must take appropriate steps to ensure, through judicial, 
administrative, legislative or other appropriate means, that when such abuses occur within their territory and/or jurisdiction those affected have access 
to effective remedy.  

Commentary to Guiding Principle 25 

Unless States take appropriate steps to investigate, punish and redress business-related human rights abuses when they do occur, the State duty to 
protect can be rendered weak or even meaningless.  
 
Access to effective remedy has both procedural and substantive aspects. The remedies provided by the grievance mechanisms discussed in this 
section may take a range of substantive forms the aim of which, generally speaking, will be to counteract or make good any human rights harms that 
have occurred. Remedy may include apologies, restitution, rehabilitation, financial or non-financial compensation and punitive sanctions (whether 
criminal or administrative, such as fines), as well as the prevention of harm through, for example, injunctions or guarantees of non-repetition. 
Procedures for the provision of remedy should be impartial, protected from corruption and free from political or other attempts to influence the 
outcome.  
 
For the purpose of these Guiding Principles, a grievance is understood to be a perceived injustice evoking an individual’s or a group’s sense of 
entitlement, which may be based on law, contract, explicit or implicit promises, customary practice, or general notions of fairness of aggrieved 
communities. The term grievance mechanism is used to indicate any routinized, State-based or non-State-based, judicial or non-judicial process 
through which grievances concerning business-related human rights abuse can be raised and remedy can be sought.  
 
State-based grievance mechanisms may be administered by a branch or agency of the State, or by an independent body on a statutory or 
constitutional basis. They may be judicial or non-judicial. In some mechanisms, those affected are directly involved in seeking remedy; in others, an 
intermediary seeks remedy on their behalf. Examples include the courts (for both criminal and civil actions), labour tribunals, national human rights 
institutions, National Contact Points under the Guidelines for Multinational Enterprises of the Organisation for Economic Co-operation and 
Development, many ombudsperson offices, and Government-run complaints offices.  
 
Ensuring access to remedy for business-related human rights abuses requires also that States facilitate public awareness and understanding of these 
mechanisms, how they can be accessed, and any support (financial or expert) for doing so.  
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State-based judicial and non-judicial grievance mechanisms should form the foundation of a wider system of remedy. Within such a system, 
operational-level grievance mechanisms can provide early stage recourse and resolution. State-based and operational-level mechanisms, in turn, can 
be supplemented or enhanced by the remedial functions of collaborative initiatives as well as those of international and regional human rights 
mechanisms. Further guidance with regard to these mechanisms is provided in Guiding Principles 26 to 31.  

25.1. Redress for Business-Related Human Rights Abuses 
Has the State put in place measures to ensure redress for business-related human rights abuses? 

Indicators Scoping Questions 

Sanctions 
Has the State put in place mechanisms that introduce civil liability, 
criminal sanctions, and administrative sanctions, such as fines or limited 
access to government funding, for human rights abuses? 

Financial or Non-Financial Compensation 
Has the State put in place mechanisms that introduce compensation, 
such as fines or restoration of livelihoods, for human rights abuses? 

Prevention of Harm 
Has the State put in place mechanisms that introduce processes for the 
prevention of harm, such as injunctions or guarantees of non-repetition, 
for human rights abuses? 

Apologies 
Has the State put in place mechanisms to promote apologies for human 
rights abuses? 

State-Based Mechanisms 

Has the State put in place judicial and non-judicial, criminal and civil 
mechanisms where grievances can be raised and addressed? Has the 
State identified and removed barriers (financial, legal, practical, and 
evidentiary) to accessing those mechanisms? Are such mechanisms 
available to address extraterritorial harms, as permitted by the UNGPs 
and international human rights law? 

Non-State-Based Mechanisms Has the State supported non-State based mechanisms? 

Other Measures 
Has the State put in place other measures to ensure redress for business 
related human rights abuses? 

Implementation Status Gaps 
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In relation to the first, second, and third indicators above, the U.S. legal 
system predetermines the approach to sanctions, compensation, and 
harm prevention for business-related human rights claims with regard to 
judicial mechanisms: redress in criminal and civil cases is a matter for the 
judge’s discretion; it is highly fact-dependent; and parties often settle 
before a final judgment is rendered, ensuring that settlement terms 
remain private.18 The case-by-case approach to redress in the United 
States requires paying greater attention to process over outcome in 
evaluating implementation status.  
 
The first indicator and corresponding scoping questions request 
information about the sanctions available under U.S. law for business-
related human rights abuses, including mechanisms that introduce civil 
liability, criminal sanctions, and administrative sanctions, such as fines or 
limited access to government funding. 
 
Below is a non-exhaustive overview of sanctions available under U.S. law 
for business-related human rights abuses: 
 

1. Examples of civil liability and criminal sanctions, including in 
relation to the Alien Tort Statute (ATS); criminal prohibitions 
against genocide, torture, and war crimes; and other federal and 
state-level sanctions are addressed in Section 26.1 and Section 
26.2. 

2. Examples of administrative sanctions include: 
a. Economic Sanctions: The United States regularly employs 

economic sanctions as a foreign policy tool, including 
when it feels that human rights violations are at issue. 
These sanctions necessarily bar business activity with or 
in target nations.19 The Office of Foreign Assets Control 
(OFAC), the agency within the U.S. Department of the 
Treasury charged with administering trade sanctions,20 
keeps a list of Specially Designated Nationals (SDNs) with 

Despite ways in which the general laws of the United States provide 
redress for business-related human rights abuses, as explained under 
“Implementation Status,” gaps remain. 
 
Below is a brief explanation of gaps in the provision of sanctions for 
business-related human rights abuses: 
 

1. For gaps in civil liability and criminal sanctions, see Section 26.1. 
2. Examples of gaps in administrative sanctions include: 

a. Economic Sanctions: Broad economic sanctions on Burma 
have been lifted and replaced with reporting 
requirements for investors. However, there is not yet a 
clear statement of the penalties that will apply to 
companies that fail to report as required, and the 
requirements may allow some investors to avoid full 
disclosure.32  

b. OFAC: The SDN list has been criticized for not being 
updated regularly.33  

c. The Federal Acquisition Regulation (FAR): While the FAR 
offers crucial corrective actions to remedy human rights 
abuses, many of these enforcement mechanisms require 
“considerable investigation and agency resources[;] . . . 
interrupt the government’s flow of goods, services[,] and 
downstream work[;]”34 and “require the government to 
restart the procurement process,” discouraging their use 
as remedies.35 While the FAR does offer less severe 
remedy options, these options are not available for all 
contract obligations.36 In general, the FAR’s procurement 
rules were not designed to protect human rights or 
provide relief to victims, but instead to enable the 
government to enforce its contracts and protect taxpayer 
dollars.37 The FAR relies on prosecutors, enforcement 
agencies, and courts that can award damages for 
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whom financial transactions are prohibited. Prohibitions 
extend to entities that are majority-owned by an 
individual on the list.21 OFAC has brought actions against 
companies for violations of U.S. sanctions and OFAC 
regulations.22 OFAC provides information about 
settlements and civil penalties on its website.23  

b. The Federal Acquisition Regulation (FAR): The FAR 
includes remedies, such as suspension, debarment, 
termination, and stopping work, for certain violations of 
existing human rights standards.24 If a contractor is 
suspended, debarred, or proposed for debarment, it may 
not seek federal contracts or subcontracts, and agencies 
cannot evaluate or award the contractor anything.25 
Grounds for suspension or debarment relating to human 
rights include: judgment for fraud or a criminal offense 
regarding a public contract, serious violation of a 
government contract, and commission of an unfair trade 
practice.26 The FAR also offers some mid-range remedies 
that do not interrupt an agency’s work or require 
extensive due process, including suspension, reduction, 
withholding of payments, reduction of an award fee, and 
liquidated damages.27 
 

The second indicator and scoping questions above request information 
about financial or non-financial compensation available under U.S. law for 
business-related human rights abuses, including fines or restoration of 
livelihoods. 
 
For a non-exhaustive overview of financial or non-financial compensation 
available under U.S. law for business-related human rights abuses, see 
Section 26.1. 
 
The third indicator and scoping questions above request information 

negligence to respond if a contractor violates the law or 
hurts people.38 The FAR does not yet have an 
accountability mechanism. 

 
Below is a brief explanation of gaps in the provision of financial or non-
financial compensation for business-related human rights abuses: 
 

1. Victim Compensation: The Department of Justice houses the 
Office for Victims of Crime,39 which has a victims’ compensation 
fund. However, this fund does not provide direct compensation 
to victims; instead, it provides grants to U.S. states to distribute 
to local victims of federal or state crimes,40 leaving no apparent 
avenue for victims of human rights crimes outside of these 
territories to benefit from the fund.41 

2. ATS Awards: Only one award has been entered against a 
corporation so far, which reflects continuing uncertainty post-
Kiobel among the circuits as to whether corporations should be 
held liable under the ATS.42  

3. Enforcement of Foreign Awards: U.S. judges have significant 
discretion in deciding whether to suspend enforcement of foreign 
judgments, forcing victims to seek enforcement elsewhere where 
the business has assets or leaving victims without remedy.43 
Collection of awards is time-consuming and financially 
burdensome and may be beyond the capacity of some plaintiffs.  

4. State Law Civil Claims: 
a. Few U.S. states have statutes providing civil remedies for 

torture, genocide, war crimes, or other international 
human rights violations. 

b. Fifteen states do not provide access to civil damages for 
trafficking survivors.44  

5. See the section on Guiding Principle 26 for further discussion of 
gaps in the provision of financial or non-financial compensation. 
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about mechanisms under U.S. law for the prevention of harm from 
business-related human rights abuses, including injunctions or guarantees 
of non-repetition. 
 

1. Equitable remedies, for example those requiring that property be 
returned, defendants cease operating, or assets be frozen, are 
available to plaintiffs bringing claims of business-related human 
rights abuses at the judge’s discretion.28  

2. For a non-exhaustive overview of mechanisms under U.S. law for 
the prevention of harm from business-related human rights 
abuses, see the Pillar I section of the “shadow” NBA. 

 
The fourth indicator and scoping questions above request information 
about State promotion of apologies by businesses for human rights 
abuses. 
 
Below is a non-exhaustive overview of State mechanisms to promote 
apologies for business-related human rights abuses: 
 

1. Several companies have issued public apologies for human rights-
related impacts caused by or connected with their business. For 
example, BP issued several public apologies in the wake of the 
2010 Gulf Oil Spill.29 While there is no direct evidence of the U.S. 
government requiring apologies by business for such harms, the 
promotion and encouragement of such apologies has been 
evidenced during congressional hearings in particular, where 
corporate executives have been questioned.30  

2. Apologies have been included as part of plea agreement 
requirements in cases addressing environmental harm.31  

 
The fifth indicator and scoping questions above request information 
about State-based mechanisms, including judicial, non-judicial, criminal, 
and civil mechanisms, where business-related human rights grievances 

Below is a brief explanation of the gaps in State prevention of harm for 
business-related human rights abuses: 
 

1. Extraterritorial injunctive relief for an ongoing human rights 
violation has not been awarded despite the fact that international 
comity and due process concerns have not precluded the issuing 
of extraterritorial injunctions in the areas of antitrust and patent 
infringement.45  

2. For a thorough overview of gaps in State prevention of harm from 
business-related human rights abuses, see the Pillar I section of 
the “shadow” NBA.  

 
Below is a brief explanation of gaps in the State promotion of apologies 
for business-related human rights abuses: 
 

1. There is no formal program for U.S. government promotion of 
apologies by businesses for human-rights related impacts. 

2. Apologies by businesses are typically related to environmental 
and consumer health impacts and are made in response to public 
pressure.46  

3. The majority of U.S. states have passed laws making expressions 
of sympathy inadmissible as evidence of admission of liability,47 
but apologies for human rights abuses specifically, partially, or in 
full are not protected and could be used to incriminate 
businesses in U.S. state courts. 

 
Gaps in State-based mechanisms where business-related human rights 
grievances can be raised and addressed are discussed in significant detail 
in the sections on Guiding Principles 26, 27, and 31. 
 
Gaps in State support of non-State-based mechanisms where business-
related human rights grievances can be raised and addressed are 
discussed in significant detail in the section on Guiding Principle 28. 
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can be raised and addressed. 
 
State-based mechanisms where business-related human rights grievances 
can be raised and addressed are discussed in significant detail in the 
sections on Guiding Principles 26, 27, and 31. 
 
The sixth indicator and scoping questions above request information 
about State support of non-State-based mechanisms where business-
related human rights grievances can be raised and addressed. 
 
State support of non-State-based mechanisms where business-related 
human rights grievances can be raised and addressed are discussed in 
significant detail in the section on Guiding Principle 28. 

 
 
 

25.2. Roles and Responsibility Within States 
Has the State defined clear roles and responsibilities within the State on access to effective remedy? 

Indicators Scoping Questions 

Competent Authorities  

Has the State defined competent authorities to investigate allegations of 
business-related human rights abuse? If so, are these authorities 
equipped with the knowledge necessary in order to attribute the abuses 
to the relevant redress mechanism? 

Implementation Status Gaps 

The indicator and scoping questions request information about whether 
the State has defined competent authorities to investigate allegations of 
business-related human rights abuse, including whether such authorities 
are equipped with the knowledge necessary in order to attribute the 
abuses to the relevant redress mechanism. 
 
See the sections on Guiding Principle 26, 27, and 31 for steps that the U.S. 
government has taken to define competent authorities to investigate 
allegations of business-related human rights abuse. 

Despite the ways that the U.S. government has defined clear roles and 
responsibilities within the State on access to effective remedy, as 
explained under “Implementation Status,” gaps remain. 
 
See the sections on Guiding Principles 26, 27, and 31 for gaps in the U.S. 
government’s efforts to define competent authorities to investigate 
allegations of business-related human rights abuse. 
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25.3. Public Information-Sharing and Accessibility 
Has the State developed measures through which to inform about grievance mechanisms available, grievances received, and relevant processes? 

Indicators Scoping Questions 

Public Information on the Mechanism 

Has the State made efforts to promote public awareness and 
understanding of remediation mechanisms, including how they can be 
accessed and their accessibility? Does the State inform about the 
outcome of grievances and actions for follow-up when systemic issues are 
identified? 

Accessibility 

Does the State ensure that the mechanisms are available to all affected 
stakeholders (including, for example, women, peoples with disabilities, 
children, and indigenous peoples)? This includes providing services such 
as legal aid and legal counseling, as well as support to, for example, the 
NHRI, CSOs, or trade unions that work to ensure greater accessibility 
within grievance mechanisms.  

Implementation Status Gaps 

The first indicator and scoping questions above request information 
about whether the State has made efforts to promote public awareness 
and understanding of remediation mechanisms, including how they can 
be accessed, outcomes of grievances, and actions for follow-up when 
systemic issues are identified.  
 
Steps that the U.S. government has taken to provide public information on 
remediation mechanisms are addressed under the section on Guiding 
Principles 31. 
 
The second indicator and scoping questions above request information 
about whether the State ensures that the mechanisms are available to all 
available affected stakeholders, including providing services such as legal 
aid and legal counseling.  
 

Despite the ways that the U.S. government has developed measures 
through which to inform about grievance mechanisms available, 
grievances received, and relevant processes, as defined under 
“Implementation Status,” gaps remain. 
 
Gaps in the U.S. government’s efforts to provide public information on 
remediation mechanisms are addressed in the section on Guiding 
Principle 31. 
 
Gaps in the U.S. government’s efforts to ensure the accessibility of 
remediation mechanisms to all affected stakeholders are also addressed 
in the section on Guiding Principle 31. 
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Steps that the U.S. government has taken to ensure accessibility of 
remediation mechanisms are addressed in the section on Guiding 
Principles 27 and 31.  
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States should take appropriate steps to ensure the effectiveness of domestic judicial mechanisms when addressing business-related human 
rights abuses, including considering ways to reduce legal, practical and other relevant barriers that could lead to a denial of access to remedy. 

Commentary to Guiding Principle 26 

Effective judicial mechanisms are at the core of ensuring access to remedy. Their ability to address business-related human rights abuses 
depends on their impartiality, integrity and ability to accord due process. 
 
States should ensure that they do not erect barriers to prevent legitimate cases from being brought before the courts in situations where 
judicial recourse is an essential part of accessing remedy or alternative sources of effective remedy are unavailable. They should also ensure 
that the provision of justice is not prevented by corruption of the judicial process, that courts are independent of economic or political 
pressures from other State agents and from business actors, and that the legitimate and peaceful activities of human rights defenders are 
not obstructed.  
 
Legal barriers that can prevent legitimate cases involving business-related human rights abuse from being addressed can arise where, for 
example:  
 

 The way in which legal responsibility is attributed among members of a corporate group under domestic criminal and civil laws 
facilitates the avoidance of appropriate accountability;  

 Where claimants face a denial of justice in a host State and cannot access home State courts regardless of the merits of the claim;  
 Where certain groups, such as indigenous peoples and migrants, are excluded from the same level of legal protection of their 

human rights that applies to the wider population.  
 
Practical and procedural barriers to accessing judicial remedy can arise where, for example:  
 

 The costs of bringing claims go beyond being an appropriate deterrent to unmeritorious cases and/or cannot be reduced to 
reasonable levels through Government support, “market-based” mechanisms (such as litigation insurance and legal fee structures), 
or other means;  

 Claimants experience difficulty in securing legal representation, due to a lack of resources or of other incentives for lawyers to 
advise claimants in this area;  

 There are inadequate options for aggregating claims or enabling representative proceedings (such as class actions and other 
collective action procedures), and this prevents effective remedy for individual claimants;  

 State prosecutors lack adequate resources, expertise and support to meet the State’s own obligations to investigate individual and 
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business involvement in human rights-related crimes.  
 
Many of these barriers are the result of, or compounded by, the frequent imbalances between the parties to business-related human rights 
claims, such as in their financial resources, access to information and expertise. Moreover, whether through active discrimination or as the 
unintended consequences of the way judicial mechanisms are designed and operate, individuals from groups or populations at heightened 
risk of vulnerability or marginalization often face additional cultural, social, physical and financial impediments to accessing, using and 
benefiting from these mechanisms. Particular attention should be given to the rights and specific needs of such groups or populations at 
each stage of the remedial process: access, procedures and outcome.  

26.1. Judicial Mechanisms 
Has the State put in place a judicial mechanism with the competency to adjudicate business-related human rights abuses within the national 
jurisdiction of the State? If so, are these mechanisms in line with the criteria of impartiality, integrity, and ability to accord due process? 

Indicators Scoping Questions 

National and Regional Courts 

Do the national and regional courts have the competency to 
adjudicate business and human rights abuses, including for 
abuses that take place outside of their territorial jurisdiction, as 
permitted by the UNGPs and international human rights law? If 
so, do they do so in a way that is impartial and with integrity and 
ability to accord due process? 

Labor Tribunals 

Do national labor tribunals have the competency to adjudicate 
business and human rights abuses? If so, do they do so in a way 
that is impartial and with integrity and ability to accord due 
process? 

Other Mechanisms 

Do other judicial mechanisms have the competency to 
adjudicate business related human rights abuses? If so, do they 
do so in a way that is impartial and with integrity and ability to 
accord due process? 

Implementation Status Gaps 
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The first indicator and scoping questions above request information 
about the ability of national and regional courts to adjudicate business-
related human rights abuses, including those abuses that take place 
outside of the territorial jurisdiction of the United States. 
 
Below is a non-exhaustive overview of the ability of national and regional 
courts to adjudicate business-related human rights abuses: 
 

1. Alien Tort Statute (ATS): 
a. The Alien Tort Statute (ATS) gives U.S. courts “original 

jurisdiction of any civil action by an alien for a tort only, 
committed in violation of the law of nations or a treaty 
of the United States.”48 Since the 1990s, the ATS has 
been used to hold businesses accountable for violations 
of customary international law, including for human 
rights violations.49  

b. The ATS has been applied in cases arising out of 
extraterritorial harm,50 though the extent of this 
application is now unclear, as discussed further in the 
“Gaps” section.  

c. Compensatory and punitive damages are available and 
have been awarded under the ATS.51  

2. Torture Victim Protection Act (TVPA): 
a. The TVPA allows victims of torture ten years to bring a 

federal cause of action against individuals “acting under 
actual or apparent authority, or color of law, of any 
foreign nation.”52 

b. Although the TVPA does not apply to legal persons, 
business executives and employees can be liable for 
violations of the TVPA.53 

c. The TVPA applies to extraterritorial violations.54 
d. Compensatory and punitive damages are available.  

3. Trafficking Victims Protection Reauthorization Act (TVPRA): 

Despite the ways that the general laws of the United States 
provide protection against business-related human rights 
violations explained under “Implementation Status,” gaps 
remain. 
 
Below is a brief explanation of the gaps in the ability and efficacy 
of national and regional courts to adjudicate business and human 
rights abuses: 
 

1. Alien Tort Statute (ATS): 
a. While the ATS has proven to be an invaluable 

tool for transnational human rights litigation, the 
statute is only available to non-citizens bringing 
human rights claims.95 This limitation represents 
a substantial gap in available remedies, as there 
is no comparable remedy available to U.S. 
citizens bringing these claims. 

b. The extraterritorial application of the ATS is 
unclear following the 2013 Supreme Court 
decision in Kiobel v. Royal Dutch Petroleum.96 
The Courts of Appeal have applied the “touch 
and concern” test differently, with varying 
results for plaintiffs.97 The Supreme Court 
recently declined to settle this issue when it 
denied certiorari in Cardona v. Chiquita Brands 

International98 and Does 1-144 v. Chiquita 

Brands International.99  
2. Torture Victim Protection Act (TVPA): 

a. The Torture Victim Protection Act only applies to 
claims for torture and extrajudicial killing.100 A 
proposal to expand the law to also include 
claims of genocide, war crimes, and crimes 
against humanity, passed the Senate in 2014 but 
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a. The TVPRA creates both civil and criminal liability for 
human trafficking offenses.55  

b. The TVPRA applies to private business enterprises as 
well as individuals.56 

c. The TVPRA applies to extraterritorial violations.57 
d. Compensatory and punitive damages are available 

under the TVPRA, and in some states treble damages 
can also be awarded.58  

4. The Foreign Corrupt Practices Act of 1977 (FCPA): 
a. The FCPA makes it illegal for businesses to bribe foreign 

officials in order to keep or obtain new business; it also 
sets standards for company recordkeeping.59  

b. The FCPA applies to both legal and natural persons.60 
c. The FCPA applies to extraterritorial violations.61 
d. Penalties for violations of the FCPA include fines of up to 

$2 million for corporations and business entities and up 
to $100,000 for individuals. Individuals may also be 
sentenced to imprisonment for up to five years. 
Injunctive relief may also be granted. Additional fines 
are possible if the attorney general or the SEC brings a 
civil action.62  

5. The Military Extraterritorial Jurisdiction Act of 2000 (MEJA): 
a. MEJA gives courts extraterritorial jurisdiction over 

certain Title 18 crimes committed by those who are 
“employed by or accompanying the armed forces.”63  

b. This includes contractors and sub-contractors, including 
businesses, that contract with the Department of 
Defense.64 

c. MEJA applies to extraterritorial violations.65 
d. In April, four Blackwater guards were sentenced in 

federal court under MEJA’s jurisdiction, with three given 
thirty years and the fourth sentenced to life in prison for 
their roles in a Baghdad shooting that killed 14 Iraqi 

did not progress in the House.101  
b. Although the TVPA applies to individuals such as 

executives and employees, it does not yet apply 
to corporations as legal persons. Specifically, the 
Supreme Court held in Mohamad v. Palestinian 

Authority that TVPA claims may only be brought 
against individuals, and that the law does not 
apply to legal persons.102 Because of this, claims 
against businesses are now foreclosed, although 
business executives and employees may still be 
liable. 

3. Trafficking Victims Protection Reauthorization Act 
(TVPRA): 

a. While the 2008 reauthorization explicitly 
amended the TVPRA to apply extraterritorially, 
this provision has been held not to apply 
retroactively, barring recovery for plaintiffs 
whose claims originated prior to 2008.103 

4. The Military Extraterritorial Jurisdiction Act of 2000 
(MEJA): 

a. MEJA only applies to crimes committed by 
contractors and sub-contractors of the 
Department of Defense, and excludes 
jurisdiction over crimes committed by 
contractors and sub-contractors of other 
agencies.104 The proposed Civilian 
Extraterritorial Jurisdiction Act of 2011 (CEJA) 
aimed to address this gap by clarifying and 
expanding federal criminal jurisdiction over 
federal contractors and employees who commit 
certain crimes outside of the United States while 
employed by or accompanying any agency of the 
United States other than the Department of 
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civilians and wounded 17 others.66 
6. The Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism Act of 2001 
(Patriot Act): 

a. The Patriot Act amended the federal criminal code to 
make portions of it applicable to crimes committed by 
American nationals within federal facilities and 
residences overseas.67  

b. This statute applies to corporations as well as 
individuals.68 

c. The statute applies extraterritorially, though its 
application is limited to violations committed on U.S. 
facilities abroad.69 

7. Anti-Discrimination Laws:  
a. Title VII of the Civil Rights Act of 1964,70 the Americans 

with Disabilities Act,71 and the Age Discrimination in 
Employment Act72 prohibit discrimination against several 
protected classes in the employment context. 

b. These laws apply to corporations.73  
c. These statutes apply to any corporation employing U.S. 

citizens, regardless of whether they operate 
domestically or extraterritorially.74 

d. Monetary compensation and equitable remedies are 
available.75 

8. Criminal Prohibition on Genocide: 
a. Federal criminal law prohibits acts of genocide, 

punishable by death or life in prison and fines up to 
$1,000,000.76  

b. This statute applies to corporations as well as 
individuals.77 

c. This statute applies to extraterritorial human rights 
violations, as well as domestic violations.78 

9. Criminal Prohibition on Torture: 

Defense (DOD).105 The CEJA bill was introduced 
on June 3, 2011106 and reintroduced on June 23, 
2014, but was not enacted.107 It was 
reintroduced on May 19, 2015.108  

5. Federal Criminal Prohibitions: 
a. United States courts apply the presumption that 

criminal laws do not apply extraterritorially 
unless that intent is clearly specified in the 
legislation.109 Under this doctrine, many criminal 
provisions, including those in the Securities 
Exchange Act,110 have been held not to have 
extraterritorial effect.111 

6. Crimes Against Humanity 
a. The United States has not criminalized crimes 

against humanity. In 2009, Senator Dick Durbin 
(D-IL) introduced a Crimes against Humanity Act 
of 2010 in the Senate.112 The bill was reported 
out of committee, but was never enacted.113 
Some human rights groups criticized the bill’s 
definitions as inconsistent with international 
law.114 In April 2015, Senator Durbin announced 
plans to re-introduce it in this Congress.115  

7. State Criminal Law: 
a. Few states have statutes criminalizing 

international human rights violations outside of 
human trafficking. 

8. State Law Civil Claims: 
a. Few states have statutes providing civil remedies 

for torture, genocide, war crimes, or other 
international human rights violations. 

b. Fifteen states do not provide access to civil 
damages for trafficking survivors.116 

9. Impartiality, Integrity, and Due Process: 
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a. Federal criminal law prohibits acts of torture, punishable 
by death or life in prison and fines up to $1,000,000.79  

b. This statute applies to corporations as well as 
individuals.80 

c. This statute applies to extraterritorial human rights 
violations, as well as domestic violations.81 

10. Criminal Prohibition on War Crimes: 
a. Federal criminal law prohibits acts of war crimes, 

punishable by fines, life imprisonment, and in cases of 
death to the victim, death.82  

b. This statute applies to corporations as well as 
individuals.83 

c. This statute applies to extraterritorial human rights 
violations, as well as domestic violations.84 

11. Criminal Prohibition on Forced Recruitment of Child Soldiers: 
a. Federal criminal law prohibits acts of forced recruitment 

of child soldiers (under 15 years of age), punishable by 
life in prison and fines.85  

b. This statute applies to corporations as well as 
individuals.86 

c. This statute applies to extraterritorial human rights 
violations, as well as domestic violations.87 

12. State Criminal Law: 
a. Forty-five states and the District of Columbia have 

criminalized sex trafficking, criminalized labor trafficking, 
and established a lower burden of proof for a conviction 
of sex trafficking minors.88  

13. State Law Civil Claims: 
a. Corporations can be liable in state court for human 

rights abuses under state common law (tort) or under 
the law of the state in which the harm occurred, 
depending on the state’s choice of law rules, discussed 
in more detail in Section 26.2. State claims may also be 

a. In the majority of jurisdictions, there is no 
constitutional ground to disqualify a judge.117 In 
other jurisdictions, where the grounds to 
disqualify are implicitly read into the right to fair 
trial, only actual unfair treatment – rather than 
the appearance of bias – generally result in 
disqualification.118 In practice, motions to 
disqualify are costly and risky with little chance 
of success, and most recusal decisions are made 
without providing a detailed written opinion.119 

b. Thirty-eight states hold judicial elections, and 
twenty-two of these states hold competitive 
elections for members of their highest court.120 
Judges in these jurisdictions must raise money 
to ensure that they remain on the bench.121 
From 1990 to 2008, total funds raised by state 
judicial candidates have increased nearly nine-
fold.122 

 
Below is a brief explanation of the gaps in the ability and efficacy 
of labor tribunals to adjudicate business and human rights 
abuses: 
 

1. The United States does not employ judicial labor 
tribunals. Gaps in non-judicial labor tribunals are 
discussed in Section 27.1. 



 

26 
 

GUIDING PRINCIPLE 26 

brought under the theory that state common law has 
historically incorporated customary international law.89 

b. State common law tort claims can generally involve 
extraterritorial violations, as long as the forum state can 
exercise personal jurisdiction over the defendant90 and 
the conduct would give rise to an action in the host 
State where the conduct occurred.91 

c. Thirty-five states and the District of Columbia provide 
access to civil damages for trafficking survivors.92 

14. Impartiality, Integrity, and Due Process: 
a. Under federal law, judge must disqualify themselves in 

any proceeding in which their impartiality might 
reasonably be questioned, including where they has a 
personal bias or prejudice or personal knowledge of 
disputed facts, where they served as a lawyer in the 
matter in controversy, or where they knows that they 
has a financial interest in the subject matter, among 
other reasons.93 Judges must also disqualify themselves 
when there is evidence of actual bias or prejudice.94 
 

The second indicator and scoping questions above request information 
about the competency of labor tribunals to adjudicate human rights 
abuses by businesses, including those that take place outside of the 
tribunals’ territorial jurisdiction.  
 

1. National Labor Relations Board (NLRB): 
a. Non-judicial remedy mechanisms addressing labor 

disputes are available through the NLRB, as discussed in 
GP Section 27.1. Though the United States does not 
have any judicial labor tribunals, all decisions made by 
the NLRB are appealable to federal courts. 

 
The third indicator and scoping questions above request information 
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about the competency of other mechanisms to adjudicate business and 
human rights abuses. However, in the U.S. context, there appear to be 
no other relevant judicial mechanisms employed in such cases. Non-
judicial mechanisms, such as the OECD National Contact Point, are 
considered in Section 27.1. 

26.2. Barriers for Access to Judicial Remedy 
Has the State taken measures to ensure that there are no barriers to access to judicial remedy for addressing business-related human rights 
abuses? 

Indicators Scoping Questions 

Legal Barriers 

Has the State taken measures to ensure that there are no legal 
barriers to prevent legitimate cases from being brought before 
the courts? This includes: (1) ensuring that it is possible to hold 
corporations accountable under domestic criminal and civil laws, 
meaning that liability exists under the law; (2) ensuring that all 
members of society can raise complaints, including indigenous 
peoples, migrants, women, and children, and are afforded the 
same legal protection as for the wider population; (3) ensuring 
that extraterritorial harms can be addressed within the courts, as 
permitted by the UNGPs and international human rights law; and 
(4) ensuring that issues such as conflicts of law, statutes of 
limitation, parent company liability, and standards of liability do 
not result in barriers to victims of business-related human rights 
harms in accessing the courts? 

Practical and Procedural Barriers 

Has the State taken measures to ensure that there are no 
practical or procedural barriers to prevent legitimate cases from 
being brought before the courts? This includes: (1) ensuring 
financial support, (2) providing legal representation or guidance, 
(3) providing opportunities for class-actions and multi-party 
litigation; (4) allowing for recovery of attorneys’ fees; (5) 
preventing retaliatory actions against claimants; (6) reforming 
access to evidence; and (7) providing training for prosecutors 
and judges. 



 

28 
 

GUIDING PRINCIPLE 26 

Social Barriers 

Has the State taken measures to ensure that there are no social 
barriers to prevent legitimate cases from being brought before 
the courts? This includes: (1) addressing imbalances between the 
parties, (2) targeted awareness-raising among vulnerable groups 
(for example, women, indigenous people, and children), (3) 
availability of child-sensitive procedures to children and their 
representatives, (4) legal aid and other type of assistance, (5) 
efforts to combat corruption, and (6) protection of human rights 
defenders.  

Implementation Status Gaps 

The first indicator and scoping questions above request information 
about measures the State has taken to ensure there are no legal barriers 
to prevent legitimate cases from being brought before the courts. This 
includes ensuring that liability exists under the law, that all members of 
society can raise complaints, that extraterritorial harms can be 
addressed, and that other issues addressed below do not result in 
barriers to judicial access. 
 
Below is a non-exhaustive overview of measures the U.S. has taken to 
ensure there are no legal barriers to prevent legitimate cases from being 
brought before the courts: 
 

1. Corporate Criminal and Civil Liability: 
a. In general, corporations may be liable for both violations 

of criminal and civil law, with some exceptions 
addressed in Section 26.1. Under federal criminal law, 
corporations may be held vicariously liable for acts of 
their employees, provided they are carried out within 
the scope of their employment.123 The “aggregation” 
approach also allows prosecutors to aggregate the 
knowledge of a group of individuals within a corporation 
to meet the relevant culpability standard.124 Federal civil 

Although the U.S. government has numerous judicial 
mechanisms in place that suggest victims of human rights abuses 
will be able to access an appropriate remedy, there are gaps in 
these measures that serve as legal, practical, and procedural 
barriers. 
 
Below is a brief explanation of the gaps in U.S. government 
activities’ to combat legal barriers to access to judicial remedy: 
 

1. Corporate Criminal and Civil Liability: 
a. In its 2010 Kiobel decision, the Second Circuit 

held that businesses cannot be liable under the 
ATS because there is little consensus that 
businesses can be held liable under international 
law for human rights violations.151 While the 
Supreme Court refrained from so holding when 
it could have done so in Kiobel,152 and the 
majority’s questioning whether “mere presence” 
satisfies their “touch and concern” standard 
strongly suggests that the Supreme Court 
accepted the notion that businesses can be 
liable under the ATS,153 the Second Circuit’s 
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statutes addressing business and human rights are 
discussed in Section 26.1. 

2. Ensuring All Members of a Society Can Raise Complaints: 
a. Except for the Alien Tort Statute, all of the statutes 

discussed in Section 26.1 are legally accessible to all 
members of a society. 

3. Ensuring Extraterritorial Harms can be Addressed within the 
Courts: 

a. All of the statutes discussed in Section 26.1 were drafted 
to apply extraterritorially – with the partial exception of 
the Patriot Act, the application of which is limited to 
violations committed on U.S. facilities abroad.125 

4. Eliminating Other Legal Barriers: 
a. Statutes of Limitation: There is no statute of limitation 

for criminal charges of genocide,126 torture where death 
results,127 or war crimes where death results128 in the 
United States. There is also no statute of limitations for 
federal crimes punishable by death,129 but prosecutions 
for most other federal crimes must begin within five 
years of the commitment of the offense.130 The Torture 
Victims Protection Act (TVPA) and Trafficking Victims 
Protection Reauthorization Act carry statutes of 
limitations of ten.131 Although the Alien Tort Statute has 
no statute of limitations, some federal courts have 
imputed the TVPA’s ten-year statute of limitations to 
ATS claims.  

b. Parent Company Liability: 
i. Criminally, under the Foreign Corrupt Practices 

Act, eight prosecutions successfully targeted 
U.S. and foreign corporations operating through 
subsidiaries between 1998 and 2008.132 

ii. Civilly, incorporation law guidelines, which 
govern limited liability of parent companies, 

2014 decision in Mastafa v. Chevron Corp. 

suggests it still considers the issue of corporate 
liability under the ATS unresolved.154 

2. Ensuring All Members of a Society Can Raise Complaints: 
a. As discussed in Section 26.1, the Alien Tort 

Statute is only available to non-citizens bringing 
human rights claims,155 and there is no 
comparable remedy available to U.S. citizens 
bringing these claims.  

3. Ensuring Extraterritorial Harms Can be Addressed within 
the Courts: 

a. See Section 26.1 for a discussion of gaps in the 
extraterritorial application of statutes addressing 
international human rights harms. 

4. Eliminating Other Legal Barriers: 
a. Personal Jurisdiction: In Bauman v. 

DaimlerChrysler, the Supreme Court held that 
personal jurisdiction over a business is limited to 
where a business is incorporated or has its 
principal place of business.156 Justice Sotomayor 
noted in her concurring opinion that while 
“Americans have grown accustomed to the 
concept of multinational corporations that are 
supposedly ‘too big to fail’; today the Court 
deems Daimler ‘too big for general 
jurisdiction.’”157 

b. Conflict of Law: Typically, courts will apply the 
substantive law of the host State or locality 
where the injury occurred, unless the forum 
state has a greater interest in determining a 
particular issue, or if it has a more significant 
relationship to what occurred and to the 
parties.158 In the context of international human 
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differ from state to state. Plaintiffs can seek to 
overcome limited liability by proving the active 
involvement of parent companies, or can seek 
to “pierce” the corporate veil.133 In order to hold 
a parent company liable by piercing the 
corporate veil, a plaintiff must show that the 
parent and subsidiary have a close relationship, 
suggesting that the two structures are 
essentially alter egos of each other.134 A plaintiff 
may do this by showing that the two companies 
have similar boards of directors, common policy 
makers, common policies, or common decision-
making.135 

iii. U.S. corporations can also be held responsible 
for the behavior of their subsidiaries based on 
theories of actual or constructive fraud, agency, 
joint and several liability, strict liability, and 
imputed negligence.136 The Racketeering 
Influenced and Corrupt Organizations Act (RICO) 
may also be applicable, albeit with limitations.137 

 
The second indicator and scoping questions above request information 
about measures the State has taken to ensure there are no practical or 
procedural barriers to prevent legitimate cases from being brought 
before the courts. This includes ensuring financial support, providing 
legal representation, providing opportunities for class actions, allowing 
recovery of attorneys’ fees, preventing retaliation, and providing training 
for prosecutors and judges. 
 
Below is a non-exhaustive overview of measures the United States has 
taken to ensure there are no practical and procedural barriers to prevent 
legitimate cases from being brought before the courts: 
 

rights violations, choice of law analysis can 
present additional barriers to litigation when the 
law of the host state does not recognize or limits 
vicarious or secondary liability, has elements for 
its torts that are more difficult to prove, or 
provides for stricter immunity.159 

c. Statutes of Limitation: 
i. Many States on the international stage 

now recognize that genocide, crimes 
against humanity, and war crimes are 
subject to no statutory limitations, given 
their particularly severe nature.160 In the 
United States, the statutes of limitation 
have only been abolished in war crimes 
or torture prosecutions where death 
results.161 

ii. Statutes of limitations are frequent 
barriers to cases brought under state 
law. When survivors of human rights 
abuses bring their claims in state court, 
they plead civil torts such as assault, 
battery, and wrongful death, which 
carry two to three year statutes of 
limitation in most states. However, 
given the time it takes for cases to be 
investigated and for victims to secure 
affordable legal representation, these 
short time bars often prevent state 
claims from being filed at all in state 
courts.162 Legislation introduced in 
California163 and Massachusetts164 
would extend the statutes of limitations 
to ten years for claims of wrongful 
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1. Ensuring Financial Support: 
a. Courts can usually waive filing fees when plaintiffs 

establish that they lack the financial resources to cover 
the fee, even if they are not U.S. citizens.138 

2. Providing Legal Representation or Guidance: 
a. The Legal Services Corporation (LSC) is charged by 

Congress with the administration of the federally-funded 
civil legal assistance program for plaintiffs who are 
unable to afford adequate legal counsel.139 

3. Class Action Mechanisms: 
a. Procedural rules currently allow for “opt out” class 

actions, enabling remedies to reach greater groups of 
victims.140 Some human rights cases have been certified 
as class actions.141 

4. Recovery of Attorneys’ Fees: 
a. In the United States, each litigant generally pays their 

own lawyers’ fees, but there are exceptions. The most 
notable exception is that if a judge determines a party 
acts in bad faith, they can order that the party to pay the 
other side’s costs, including lawyers’ fees.142  

b. Roughly two hundred statutes – primarily in the civil 
rights, environmental abuse and consumer protection 
arenas – provide precedent for attorney fee provisions 
which serve to “equalize contests between private 
individual plaintiffs and corporate or governmental 
defendants.”143 

5. Preventing Strategic Lawsuits Against Public Participation (SLAPP 
suits): 

a. Twenty-eight states and the District of Columbia have 
enacted anti-SLAPP statutes, which bar retaliatory claims 
brought by businesses against victims, NGOs, and 
plaintiffs’ lawyers.144 

 

death, assault, and/or battery where the 
victim can establish that the abuse also 
constitutes an act of torture, trafficking, 
extrajudicial killing, genocide, war 
crimes, or crimes against humanity. 

d. Parent Company Liability: 
i. Criminally, outside of the Foreign 

Corrupt Practices Act (FCPA), there is 
limited authority for the application of 
parent company liability.165  

ii. Civilly, some of the largest barriers to a 
judicial remedy are limited liability 
statutes, which exempt parent 
companies from liability for its 
subsidiary’s actions.166 There is no 
codified, unified, or clear duty of care in 
the United States for parent 
corporations over their subsidiaries.167 

iii. The combined effect of the principles of 
legal personality and limited liability, 
limitations on extraterritorial 
jurisdiction, and evidentiary burdens 
serve as a barrier to plaintiffs.168 Though 
human rights practitioners have had 
some success in piercing the corporate 
veil or in overcoming the limited liability 
of parent companies, this success has 
been limited.169 Where plaintiffs are 
unable to establish direct participation, 
pierce the corporate veil, or otherwise 
prove sufficient facts to hold the parent 
company liable, victims are often left 
without a remedy for human rights 
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The third indicator and scoping questions above request information 
about measures the State has taken to ensure there are no social 
barriers to prevent legitimate cases from being brought before the 
courts. This includes addressing imbalances between parties, raising 
awareness among vulnerable groups, offering child-sensitive procedures, 
legal aid, efforts to combat corruption, and protection of human rights 
defenders. 
 
Below is a non-exhaustive overview of measures the United States has 
taken to ensure there are no social barriers to prevent legitimate cases 
from being brought before the courts: 
 

1. Imbalances Between Parties: 
a. The doctrine of veil-piercing often functions as a 

measure to counteract imbalances between the parties 
in business and human rights cases by removing barriers 
against legal liability for principals, along with theories of 
actual or constructive fraud, agency, joint and several 
liability, strict liability, and imputed negligence. Veil 
piercing is discussed more fully in the preceding section. 

b. On a practical and procedural level, measures to lower 
the cost of bringing transnational claims (including 
attorneys’ fees provisions) and class action mechanisms 
also serve to help counteract the imbalance of power 
between corporations and victims of human rights 
abuses. These measures are discussed more fully in the 
preceding section. 

2. Child-Sensitive Procedures: 
a. The Child Victims’ and Child Witnesses’ Rights Statute145 

was enacted as part of the Crime Control Act of 1990146 
to provide protection for children who are victims of 
physical or sexual abuse, exploitation, or who witnessed 
a crime. The Statute offers two alternatives to live, in-

abuses.170 
e. Standards of Liability: 

i. The standard of aiding and abetting 
liability is not settled, which creates 
uncertainty for plaintiffs and defendants 
alike. The D.C. Circuit applies the 
knowledge standard, requiring the 
plaintiff to establish that the business 
had knowledge, and with such 
knowledge, gave substantial 
assistance.171 The Second Circuit, 
however, has held that a plaintiff must 
show that a business acted with the 
purpose of aiding the government’s 
unlawful conduct.172 This gap could have 
great implications for cases against 
businesses, which are most often sued 
under vicarious liability theories. 
Requiring a plaintiff to prove that a 
business had the specific intent to 
purposefully violate a given human 
rights abuse, rather than a “knowledge” 
requirement, may be difficult, as it 
requires more than the general 
domestic civil law standard requires.173 

f. Non-Justiciability Doctrines: 
i. Corporate defendants working with 

governments often argue, and courts 
sometimes agree,174 that a court should 
not adjudicate the merits of a case 
under the political question doctrine or 
due to “case specific deference,” as 
suggested by the Supreme Court in Sosa 



 

33 
 

GUIDING PRINCIPLE 26 

court testimony: live testimony by two-way closed-
circuit television and videotaped depositions.147 In 
United States v. Garcia, the Ninth Circuit found that the 
former procedure does not violate a defendant’s 
Constitutional right to confront witnesses against him.148 
The Statute further restricts disclosure of the child’s 
name and allows for closing the courtroom during a 
child’s live, in-court testimony, as well as appointment of 
a guardian ad litem.149 Finally, it affirms the right of a 
child to be accompanied by an adult while testifying.150 

3. Efforts to Combat Corruption: 
a. See Section 27.3 for a more thorough discussion of 

efforts to combat corruption. 
4. Protection of Human Rights Defenders: 

a. See Section 27.3 for a more thorough discussion of 
efforts to protect human rights defenders. 
 

v. Alvarez-Machain.175 As such, several 
courts have dismissed cases involving 
corporate defendants under the political 
question doctrine176 or due to case 
specific deference,177 meaning that 
these doctrines remain a hurdle in some 
cases against businesses, especially 
where it is alleged the business assisted 
the government in the conduct at 
issue.178 

ii. In some cases, the State Department 
has asked the court not to adjudicate a 
matter due to foreign policy 
considerations, by filing a “Statement of 
Interest” with the federal court hearing 
an ATS or TVPA case.179 While courts 
generally recognize that such 
statements do not bind them, most 
courts give them some deference, 
resulting in an additional hurdle in 
bringing these types of cases.180  

 
Below is a brief explanation of the gaps in U.S. government 
activities’ to combat practical and procedural barriers to access 
to judicial remedy: 
 

1. Ensuring Financial Support: 
a. The cost of bring transnational claims is a 

significant barrier to victims obtaining an 
effective judicial remedy. Plaintiffs can alleviate 
some of this financial burden by finding a lawyer 
willing to represent them on a contingency fee 
basis. However, these cases are seen as so risky 
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and unlikely to result in any award of fees or 
costs that few lawyers will take them.181  

2. Providing Legal Representation or Guidance: 
a. The United States does not provide legal aid in 

civil claims at either the federal or state level.182 
The Legal Services Corporation (LSC) is tasked 
with helping fill this void. However, in recent 
years, for every client served by an LSC-funded 
program, one person who seeks help is turned 
down due to insufficient resources.183 On 
average, only one legal aid attorney is available 
for every 6,415 low-income people nationally.184 

3. Class Action Mechanisms: 
a. Class action litigation has become significantly 

more difficult after the 2011 Supreme Court 
decision in Wal-Mart v. Dukes.185 The Court held 
that the only way to establish commonality was 
to prove the existence of a general policy 
treating a group of people the same way.186 
Wal-Mart suggests that where there may be 
differences in the way individuals are treated, a 
class action cannot survive.187 

b. Congress is currently considering a bill which 
would require plaintiffs to prove all members 
suffered identical injuries before a class can be 
certified.188 

4. Recovery of Attorneys’ Fees: 
a. Claims brought under the ATS or under state 

common law do not provide for lawyers’ fees or 
costs to the prevailing party.189 

5. Preventing Strategic Lawsuits Against Public Participation 
(SLAPP suits): 

a.  There is currently no federal anti-SLAPP statute. 
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In addition, twenty-two states lack an anti-SLAPP 
statute.190 

6. Reforming Access to Evidence: 
a. The current rules of civil procedure do not allow 

for depositions by video, which would make the 
process of securing testimony by deposition 
much less costly.191 The United States also does 
not provide special litigant visas for victims and 
witnesses.192 

b. Courts will generally refuse any discovery order 
against a parent company unless a plaintiff can 
establish that the parent company has 
information only it knows, show that the plaintiff 
cannot easily obtain the information through 
public records, and articulate specifically what 
he or she is looking for.193 

7. Providing Training for Judges and Prosecutors: 
a. There appears to be no business and human 

rights training policy in the education of judicial 
officials in Article III courts and administrative 
courts. 

b. However, between July 2008 and 2012, 185 
federal judges attended more than 100 judicial 
education seminars sponsored by conservative 
foundations and multinational corporations, 
including ExxonMobil, Pfizer, and British 
Petroleum (BP).194 Many judges who attended 
seminars sponsored by private funders later 
presided over cases involving these groups and 
issued rulings in their favor.195 

c. In practice, prosecutions of corporate human 
rights crimes have been rare.196 Prosecutorial 
discretion in the United States is very wide, can 
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be difficult to challenge, and often leaves victims 
out of the process.197  
 

Below is a brief explanation of the gaps in U.S. government 
activities’ to combat social barriers to access to judicial remedy: 
 

1. Imbalances Between Parties: 
a. Gaps in veil piercing doctrine are discussed in 

Section 26.1. 
2. Targeted Awareness-Raising: 

a. There appear to be no significant measures 
taken to raise awareness of judicial remedies for 
human rights abuses committed by businesses 
among vulnerable groups. 

3. Legal Aid and Other Types of Assistance: 
a. The United States does not provide legal aid in 

civil claims at either the federal or state level.198 
b. As discussed in Section 25.1, although a court 

can order equitable relief to victims (e.g., that 
property be returned), the criminal statutes 
discussed in Section 26.1 do not provide civil 
remedies for victims of such abuses.  

c. As also discussed in Section 25.1, the 
Department of Justice houses the Office for 
Victims of Crime,199 which has a victims’ 
compensation fund. However, this fund does not 
provide direct compensation to victims; instead, 
it provides grants to U.S. states to distribute to 
local victims of federal or state crimes,200 leaving 
no apparent avenue for victims of human rights 
crimes outside of these territories to benefit 
from the fund.201 

4. Efforts to Combat Corruption: 
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a. See Section 27.3 for a more thorough discussion 
of efforts to combat corruption. 

5. Protection of Human Rights Defenders: 
a. See Section 27.3 for a more thorough discussion 

of efforts to protect human rights defenders. 

26.3. Remedy for Abuses Taking Place in Host-States 
Has the State taken measures to address the issue of access of victims to judicial remedy for abuses by domiciliary companies in host States? 

Indicators Scoping Questions 

Remedy of Extraterritorial Effect 

Has the State put in place measures to promote access to 
remedy of claimants (including vulnerable groups such as 
indigenous peoples, women, and children) that have been 
denied justice in a host State, enabling them to access home 
State courts?  

Forum Non Conveniens 
Does the State allow a court considering a forum non conveniens 
motion to consider factors against dismissal in addition to factors 
in favor of dismissal? 

Implementation Status Gaps 

The first indicator and scoping questions above request information 
about measures the State has put in place to promote access to remedy 
of claimants who have been denied justice in a host State. This includes 
vulnerable groups such as indigenous peoples, women, and children. 
 
Below is a non-exhaustive list of mechanisms put in place to promote 
remedies of extraterritorial effect for claimants of abuses that have been 
denied justice in a host State: 
 

1. Alien Tort Statute (ATS): 
a. See Section 26.1 for a more thorough discussion of the 

Despite the measures the United States has taken to address the 
issue of access of victims to judicial remedy for abuses by 
domiciliary companies in host States explained under 
“Implementation Status,” gaps remain. 
 
Below is a brief explanation of the gaps in U.S. government 
activities’ to promote remedies of extraterritorial effect for 
claimants of abuses that have been denied justice in a host 
State: 
 

1. Alien Tort Statute (ATS): 
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Alien Tort Statute as a remedy of extraterritorial effect. 
2. State Law Civil Claims: 

a. See Section 26.2 for a more thorough discussion of state 
law civil claims as remedies of exterritorial effect. 

 
The second indicator and scoping question above request information 
about whether the State allows a court to consider factors against 
dismissal in deciding a forum non conveniens motion. 
 
Below is a non-exhaustive list of mechanisms put in place to allow a 
court to consider factors against dismissal in a forum non conveniens 
motion: 
 

1. Forum Non Conveniens Doctrine: 
a. Courts have held that dismissal of claim based on forum 

non conveniens is appropriate where: 1) an adequate 
alternate forum exists which possesses jurisdiction over 
the whole case, including all parties; 2) all relevant 
factors of private interest favor the alternate forum, 
weighing in balance a strong presumption against 
disturbing plaintiffs’ initial forum choice; 3) if the 
balance of private interests is nearly equal, the court 
further finds that factors of public interest tip the 
balance in favor of trial in the alternate forum; and 4) 
the trial judge ensures that plaintiffs can reinstate their 
suit in the alternate forum without undue 
inconvenience or prejudice.202 

a. See Section 26.1 for a more thorough discussion 
of gaps in the ATS as a remedy of extraterritorial 
effect. 

2. Torture Victim Protection Act (TVPA): 
a. See Section 26.1 for a more thorough discussion 

of gaps in the TVPA as a remedy of 
extraterritorial effect. 

3. State Law Civil Claims: 
a. See Section 26.2 for a more thorough discussion 

of state law civil claims as remedies of 
exterritorial effect. 

 
Below is a brief explanation of the gaps in U.S. government 
activities’ to allow a court to consider factors against dismissal in 
a forum non conveniens motion: 
 

1.  Forum Non Conveniens Doctrine: 
a. While the federal common law doctrine 

explained under “Implementation Status” allows 
judges to consider factors against dismissal, it 
requires that they weigh them against factors 
favoring dismissal. 

b. The United States does not employ the doctrine 
of forum necessitatis, or forum of necessity, to 
allow a court to assert jurisdiction over a case 
when there is no other available forum and the 
dispute has a sufficient connection with the 
Forum State.203 

c. In at least one state (Florida), courts have 
expanded forum non conveniens to hold that 
“no special weight should [be] given to a foreign 
plaintiff’s choice of forum.”204 Florida has also 
applied its forum non conveniens doctrine in 
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dismissing cases even where a foreign State has 
passed “blocking statutes,” which prevent the 
State’s courts from hearing cases dismissed for 
forum non conveniens in the United States.205 
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States should provide effective and appropriate non-judicial grievance mechanisms, alongside judicial mechanisms, as part of a comprehensive State-
based system for the remedy of business-related human rights abuse. 

Commentary to Guiding Principle 27 

Administrative, legislative and other non-judicial mechanisms play an essential role in complementing and supplementing judicial mechanisms. 
Even where judicial systems are effective and well-resourced, they cannot carry the burden of addressing all alleged abuses; judicial remedy is not 
always required; nor is it always the favored approach for all claimants.  
 
Gaps in the provision of remedy for business-related human rights abuses could be filled, where appropriate, by expanding the mandates of 
existing non-judicial mechanisms and/or by adding new mechanisms. These may be mediation-based, adjudicative, or follow other culturally 
appropriate and rights-compatible processes—or involve some combination of these—depending on the issues concerned, any public interest 
involved, and the potential needs of the parties. To ensure their effectiveness, they should meet the criteria set out in Principle 31.  
 
National human rights institutions have a particularly important role to play in this regard.  
 
As with judicial mechanisms, States should consider ways to address any imbalances between the parties to business-related human rights claims 
and any additional barriers to access faced by individuals from groups or populations at heightened risk of vulnerability or marginalization.  

27.1. Types of Non-Judicial Mechanisms 
Has the State provided effective and appropriate non-judicial grievance mechanisms? 

Indicators Scoping Questions 

Mediation-Based Mechanisms 

Does the State provide access of claimants to mediation-based non-
judicial mechanisms such as National Contact Points under the OECD 
Guidelines? Can these mechanisms be used for remedying business-
related human rights abuses? Do these mechanisms meet the 
effectiveness criteria set out in UNGP 31? 

Adjudicative Mechanisms 

Does the State provide access of the claimant to adjudicative 
mechanisms such as government-run complaints offices? Can these 
mechanisms be used for remedying business-related human rights 
abuses? Do these mechanisms meet the effectiveness criteria set out in 
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UNGP 31? 

Other Mechanisms 

Does the State provide access to other types of non-judicial 
mechanisms? Can these mechanisms be used for remedying business-
related human rights abuses? Do these mechanisms meet the 
effectiveness criteria set out in UNGP 31? 

Implementation Status Gaps 

The United States must prioritize strengthening non-judicial 
mechanisms to provide access to effective remedy to victims of human 
rights abuses. Non-judicial mechanisms ensure that victims have an 
alternative avenue for relief if judicial remedies are unavailable. 
 
The first and second indicators inquire about mediation-based and 
adjudicative mechanisms that the State provides. Such mechanisms 
demonstrate the United States’ commitment to providing victims with a 
means of remedying the harm done to them. Below is a non-exhaustive 
list of mediation-based mechanisms: 
 

1. U.S. National Contact Point (NCP) for the OECD Guidelines for 
Multinational Enterprises 

a. The U.S. NCP is located in the Department of State’s 
Bureau of Economic and Business Affairs.206 The NCP 
offers a “specific instance” procedure by which 
interested parties (typically NGOs and labor unions) can 
bring a complaint against an enterprise that has 
allegedly violated the norms of the OECD Guidelines for 
Multinational Enterprises. If the complaint is accepted, 
the NCP provides a “forum to assist” enterprises and 
complainants to reach a resolution regarding the 
enterprise’s alleged misconduct.207 

b. The current U.S. NCP has reached out to other dispute 

Although the U.S. government has adopted non-judicial mechanisms 
discussed under the “Implementation Status” section that provide 
access to remedies, gaps are nonetheless present in several of these 
measures. 
 
Below is a brief explanation of the gaps in the U.S. government’s 
mediation-based mechanisms: 
 

1. U.S. National Contact Point (NCP) for OECD Guidelines for 
Multinational Enterprises: 

a. As discussed under Section 1.4 of ICAR’s “Shadow” 
National Baseline Assessment of Pillar 1, the U.S. NCP is 
currently only given limited resources, which limits the 
NCP’s effectiveness.247  

b. The NCP has no authority to make findings of fact or 
determinations of whether an enterprise has breached 
the OECD guidelines.248 As such, the NCP has no ability 
to order remedy of any kind or form nor enforcement 
authority to ensure that parties adhere to mediated 
agreements. Furthermore, the U.S. NCP does not issue 
sanctions, such as prohibiting federal contracting with 
an enterprise that is deemed to be in breach of the 
OECD Guidelines.249 

c. Although the U.S. NCP accepts confidential complaints, 
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resolution mechanisms, such as the International 
Finance Corporation’s’ Office of the Compliance 
Advisor Ombudsman (CAO) and the UN Development 
Program (UNDPs)’s Social and Environmental 
Compliance Unit (SECU) and Stakeholder Response 
Mechanism (SRM), to share lessons learned and 
strategies for better performance and outcomes.208 

2. Overseas Private Investment Corporation (OPIC) 
a. OPIC is the U.S. government’s development finance 

institution, which partners with the private sector to 
help U.S. corporations reach emerging markets and 
support development abroad. OPIC uses the IFC 
Performance Standards, which incorporate aspects of 
the UNGPs, as part of the criteria in evaluating and 
selecting projects to finance.209 

b. OPIC has an Office of Accountability, which can receive 
complaints about social and environmental impact 
from individuals affected by OPIC-supported 
projects.210 The Office of Accountability has two 
functions—problem solving and compliance review. In 
its problem solving role, it helps mediate disputes, 
although it “does not take a position” on allegations. In 
its compliance review role, it reports on 
implementation of OPIC policies and may issue 
recommendations for future projects.211 Communities 
and other parties affected by OPIC-supported projects 
can request either function.212 

c. If another financial institution is financing an OPIC 
project, the Office of Accountability will coordinate 
with that financial institution’s grievance mechanism.  

d. The Office of Accountability does not address 
complaints of fraud and corruption.213 

it is unclear if she accepts anonymous ones.250  
d. Inadequate transparency is also a gap in the U.S. 

NCP.251 Unlike the NCP process in other countries,252 
proceedings in the United States are confidential and 
may not be made public.253 A breach of confidentiality 
is deemed to be bad faith and may result in the U.S. 
NCP discontinuing her involvement in the specific 
instance.254 Labor unions have reported that this limits 
their use of the U.S. NCP, because they must be able to 
disclose their activities to their members.255   

e. The U.S. NCP also does not appear to have an explicit 
policy on assessing and, to the extent possible, 
mitigating the risk of reprisals and other security risks 
to complainants.256 

f. There may also be a language barrier for potential 
complainants seeking relief whose primary language is 
not English, as it does not appear that the U.S. NCP is 
required to provide translation services.257 There is also 
no plan in place to reduce barriers for potential 
complainants who are illiterate.258  

g. The fact that the U.S. NCP is housed within the 
Department of State’s Bureau of Economic and 
Business Affairs at least optically undermines the 
independence and objectivity that that NCP seeks to 
project. The U.S. NCP’s current placement runs the risk 
of a perception of “single stakeholder capture” in 
regard to business.259 Moreover, calls for the U.S. NCP 
to be placed under the Bureau of Democracy, Human 
Rights, and Labor or the U.S. Commission on Civil 
Rights, both of which have the reputation of having 
more insight into sensitive human rights issues, have 
not been yet been taken up.260 
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e. OPIC also requires that companies have their own 
grievance mechanisms.214 

 
U.S. Agencies also have dispute mechanisms that may touch upon 
human rights in business practices. Examples of relevant federal 
agencies’ adjudicative mechanisms include, but are not limited to: 
 

1. The National Labor Relations Board (NLRB) 
a.  The NLRB enforces the National Labor Relations Act 

(NLRA), which applies to most private employees and 
“grants employees the right to form or join unions; 
engage in protected, concerted activities to address or 
improve working conditions; or refrain from engaging 
in these activities.”215  

b. An unfair labor practice charge may be filed with the 
Regional Director, who may then file a complaint if she 
determines the formal action appropriate. An 
administrative law judge then hears the case and issues 
findings. If there are no timely exceptions to the judge’s 
decision, it becomes the decision of the NLRB. 
Otherwise, the case goes to the NLRB, which decides 
the case; its decision is appealable in federal court.216 

c. The NLRB General Counsel took a recent positive step 
to address a gap surrounding undocumented workers’ 
access to remedy for workplace abuse. In February 
2015, an undocumented worker issued a memorandum 
to regional NLRB offices, which clarified that the 
immigration status of a complainant was not to be 
enquired about when considering whether the NLRA 
was violated. Even if the employer asserts as a defense 
the need to comply with immigration laws, the only 
inquiry is whether this was in fact the reason for the 

h. Furthermore, despite agreeing to the NCP peer review 
process during the 2011 update of the OECD 
Guidelines, the U.S. NCP has yet to undergo a voluntary 
peer review.261 Peer reviews provide NCPs with an 
opportunity for sharing best practices and strategies to 
overcome challenges, identifying areas for 
improvement, and implementing recommendations to 
“ensure the efficient structure and functioning of an 
NCP.”262 

2. The Overseas Private Investment Corporation (OPIC)  
a. The UN Working Group on Business and Human Rights 

found that OPIC’s “Office of Accountability [OA] and its 
implementation might not be fully consistent with the 
criteria for an effective grievance mechanism under 
Guiding Principle 31,” and recommended that a review 
be undertaken.263  

b. An internal review in September 2014 revealed that 
OPIC has serious institutional deficiencies and 
accountability gaps that cause harm on the ground and 
lead to failed projects.264 For example, the OA’s 
procedural requirements for filing complaints 
effectively bar many people adversely affected by OPIC 
projects from accessing remedies because complaints 
are ineligible after an OPIC loan has either been fully 
paid back or after an insurance contract is terminated, 
allowing certain OPIC clients to easily escape review.265 
This is especially concerning as many communities do 
not fully realize the harm of OPIC projects until after an 
OPIC loan has been repaid.266  

c. Furthermore, the same person conducts both the OA’s 
problem-solving and compliance review functions for 
each complaint. This raises concerns in terms of the 
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adverse action.217 The memo further detailed that in 
the case that one’s immigration status should result in 
the curtailing of remedies available or impact litigation, 
the agency should determine whether the complainant 
or witness is eligible for U or T visas or deferred action, 
as well as whether the agency can assist her or him 
with obtaining a visa, inter alia.218 Also, if awarding back 
pay and reinstatement is not possible, the agency is to 
consider alternative remedies, including rights trainings 
for employees and employers.219  

2. The Occupational Safety & Health Administration (OSHA)  
a. OSHA focuses on work-related safety and health.220 

OSHA investigates complaints and issues findings, 
including citations and proposed penalties.221  

b. Workers can only challenge the deadline OSHA puts in 
place for when the problem must be addressed.222 
However, if OSHA does not issue a citation, the 
complainant may request a review.223 Employers can 
contest appeal fines and penalties through the 
Occupational Safety and Health Review Commission 
(OSHRC), which adjudicates disputes between 
employers and the Department of Labor.224 Workers 
can be involved in the employer’s appeals process if 
they notify OSHA.225  

3. U.S. Equal Employment Opportunity Commission (EEOC) 
a.  The EEOC addresses discrimination on the basis of 

religion, race, ethnicity, gender, age, national origin, or 
sexual orientation.226  

b. An individual who believes s/he has been discriminated 
against must first meet with an EEOC counselor before 
a formal complaint can be filed. Individuals may “elect 
between pursuing the matter in the EEOC process 

problem-solver being neutral as he or she is more likely 
to be biased and thus, lack objectivity during 
proceedings and when reaching a resolution.267  

d. The OA has been completely unstaffed since 
September 2014, as the OA’s Director left OPIC after 
completing his term and has yet to be replaced.268 

e. OPIC also does not have its own dedicated Office of 
Inspector General (OIG) to conduct reviews, 
investigations, and inspections of all phases of the 
agency’s operations and activities.269 While USAID’s OIG 
currently does this for OPIC, this takes place only after 
OPIC sets the terms and signs an MOU for USAID’s OIG 
to conduct these activities.270 

f. Moreover, OPIC does not order remedy of any kind, 
even where there have been findings of non-
compliance. Nor does it have enforcement authority to 
ensure that parties adhere to mediated agreements.271 
Furthermore, OPIC does not issue sanctions, such as 
prohibiting federal contracting with non-compliant 
companies.272 

g. Although OPIC’s OA will maintain confidentiality of the 
identities of complainants when explicitly requested, it 
does not accept anonymous complaints. OPIC also does 
not appear to have a policy on assessing and, to the 
extent possible, mitigating the risk of reprisals and 
other security risks to complainants.273 

h. Despite language in Section 8.2 of the OA’s Operational 
Guidelines on disclosing information about complaints, 
the OA has not publicly registered all incoming requests 
for service.274 For example, in OPIC’s Buchanan 
Renewables project in Liberia, the OA received a 
human resources complaint, but did not register it 
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under part 1614 and a grievance procedure (where 
available) or the Merit Systems Protection Board 
appeal process (where applicable).”227 Under the EEOC 
process, an individual may request a hearing with an 
EEOC administrative judge or may elect to have a final 
agency decision issued after the EEOC conducts an 
investigation on the matter.228  

c. The EEOC has the authority to hear several types of 
appeals,229 including “the final decision of the agency, 
the arbitrator or the Federal Labor Relations Authority 
(FLRA) on the grievance when an issue of employment 
discrimination was raised in a negotiated grievance 
procedure that permits such issues to be raised.”230 
After exhausting the administrative process, the 
individual may file a civil action.231 

4. Immigration Related Processes 
a. The Bureau of Immigration and Customs Enforcement 

of the Department of Homeland Security (DHS) 
enforces immigration laws, including investigating 
human trafficking232 and prosecuting asylum cases 
before the Executive Office for Immigration Review 
(EOIR).233 The United States Citizenship and 
Immigrations Services of DHS adjudicates asylum 
applications, and cases that are not approved are sent 
to the EOIR.234 EOIR decisions may be appealed to the 
Board of Immigration Appeals (BIA), and then to federal 
court.235 

b. Asylum cases may touch upon human rights in 
business. In 2009, the Ninth Circuit recognized in Grava 

v. INS that whistleblowers who expose corrupt 
government officials may qualify for political asylum. 
The Court stated: “Whistleblowing against one’s 

because the company did not want to engage in 
dispute resolution.275 It is therefore unclear how many 
complaints the OA actually receives. 

i. Although OPIC has translated its materials into a 
number of languages and may offer training to parties 
to improve their ability to participate in problem 
solving, it is unclear to what extent the agency has 
addressed barriers for project-affected peoples who 
are illiterate.276   

3. Export-Import Bank of the United States (Ex-Im Bank) 
a. The Ex-Im Bank is an independent agency, providing 

financing for transactions that would not otherwise 
take place commercially.277 In its governing law, the Ex-
Im Bank is allowed to deny financing based on human 
rights considerations, but this determination must be 
approved by the Ex-Im Bank’s President.278 The Ex-Im 
Bank also has an Office of Inspector General (OIG) to 
review certain products and perform investigations.279 

b. The Ex-Im Bank regularly consults the Department of 
State, including the Bureau for Democracy, Human 
Rights, and Labor, on human rights concerns as well as 
other foreign policy considerations.280 Unfortunately, 
this has not stopped the Ex-Im Bank from financing 
projects that advocacy groups allege violate human 
rights.281 

c. The Ex-Im Bank has yet to develop a non-judicial 
grievance mechanism that is both dedicated to 
addressing community complaints and in line with the 
Ex-Im Bank’s commitment to the IFC Performance 
Standards.282 Establishing such an independent 
accountability mechanism would allow the Ex-Im Bank 
to examine its human rights impacts more directly.283 
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supervisors at work is not, as a matter of law, always an 
exercise of political opinion. However, where the 
whistle blows against corrupt government officials, it 
may constitute political activity sufficient to form the 
basis of persecution on account of political opinion.”236 
As such, the asylum process may help protect 
whistleblowers who blew the whistle in projects 
involving business and corrupt officials. 

c. The Office of the Chief Administrative Hearing Officer 
hears three types of cases under the Immigration and 
Naturalization Act,237 including charges of unfair 
immigration-related employment practices, such as 
discrimination in hiring or firing based on national 
origin.238 Those filing an immigration-related 
employment complaint must first file a charge with the 
Office of Special Counsel for Immigration-Related 
Unfair Employment Practices (OSC).239 Individuals who 
allege they have experienced discrimination can call 
OSC’s toll-free Worker Hotline. One can also file a 
charge via mail, fax, or e-mail. There is also a hotline for 
the hearing impaired.240  

 
Other mechanisms that are relevant to human rights complaints: 
 

1. The federal government has established whistleblower 
programs that encourage individuals to report abuse.  

a. For example, the Department of Commerce has an 
Office of Inspector General (OIG) Hotline. People are 
encouraged to call this hotline to report abuse by 
agency employees, contractors, and others involved 
with the Department’s projects.241 The Department of 
Commerce also provides protection for whistleblowers 

 
Below is a brief explanation of the gaps in the U.S. government’s 
adjudicative mechanisms: 
 

1. Equal Employment Opportunity Commission (EEOC) 
a. Although the National Labor Relations Act (NLRA) 

applies to undocumented workers, they have limited 
access to remedies for human rights violations after 
Hoffman Plastic Compounds, Inc. v. National Labor 

Relations Board (2002).284 In that case, the Supreme 
Court found that undocumented workers are not 
entitled to back pay or reinstatement under the 
NLRA.285 This decision lead to the Equal Employment 
Opportunity Commission (EEOC)’s rescission of its 
directive titled “Enforcement Guidance on Remedies 
Available to Undocumented Workers Under Federal 
Employment Discrimination Laws.” 286 

b. While the rescission directive assured that federal 
employment discrimination laws continue to apply to 
undocumented workers and that investigative 
authorities would need to inquire about immigration 
status, it stated that the EEOC needed to “reexamin[e] 
its positions on remedies for undocumented workers,” 
who previously were “entitled to all forms of monetary 
relief—including post-discharge backpay.”287 

c. It thus remains unclear what remedies are available to 
undocumented workers whose rights under anti-
discrimination laws have been violated. The National 
Labor Relations Board (NLRB) General Counsel has 
taken positive steps to address this remedial gap (see 
27.1 “Implementation Status”); however the EEOC has 
yet to follow suit. 
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through an ombudsperson.242  
b. The Department of Defense (DoD) also has a hotline 

where anyone can report certain abuses in DoD 
programs, including human trafficking and health and 
safety problems.243 Complaints may also be made to 
the offices of local or command-level inspector 
generals.244 The DoD has a whistleblower protection 
ombudsperson, as well.245  

c. Unlike the adjudicative mechanisms, the resolution of 
hotline complaints may not be appealable. For 
example, the DoD specifies that the results of an 
Inspector General investigation or inquiry are not 
appealable, although a request for reconsideration can 
be made if new information becomes available.246 

 

 
There are also gaps in laws, such as loopholes and exemptions, which 
can leave individuals without adequate legal protections by inhibiting 
access to remedies.  
 

1. The Tariff Act of 1930  
a. The Tariff Act of 1930 allows private parties to launch 

“litigation style-investigations” as a means of remedying 
unfairness surrounding imported articles of commerce 
to the United States.288 If a complainant prevails, the 
remedies available are the barring of the offending 
articles, as well as a “cease and desist order restricting 
U.S. activities regarding such articles.”289 Despite the 
Tariff Act of 1930 providing clear procedures to access 
remedies, it provides significant exceptions for 
imported articles of commerce made with forced labor.  

b. For example, although the Tariff Act of 1930 prohibits 
goods made with forced labor from being imported, 290 
it also provides a “consumptive demand exception.” 291 
Such an exception permits an individual outside of the 
Customs Service to file information about a potential 
use of forced labor with a port director of the 
Commissioner of Customs only if the imported product 
is produced domestically in sufficient amounts to meet 
consumptive demand.292 Since most products produced 
abroad are not made domestically in sufficient amounts 
to meet consumptive demand, such an exception cuts 
off a significant number of cases of abuse.293  

2. Federal worker protection laws  
a. Although agricultural workers are particularly 

vulnerable to workplace abuse, they are left out of 
several federal worker protection laws. For example, 
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despite the fact that parts of the Fair Labor Standards 
Act (FLSA) apply to agricultural workers, its overtime 
provision does not. Furthermore, its minimum wage 
provision also does not apply to workers on small 
farms.294 Agricultural workers are also provided minimal 
legal protections under the Migrant and Seasonal 
Agricultural Worker Protection Act (MSPA) of 1983, as it 
does not extend to smaller employers.295 This 
inequitable application of the FLSA and MSPA causes 
considerable sectors of agricultural workers to have 
minimal legal protection through a lack of access to 
remedies for human rights abuses. 

3. Immigration and Naturalization Act 
a. The Immigration and Naturalization Act gives authority 

to the Office of the Chief Administrative Hearing Officer 
to hear cases, 296 including charges involving unfair-
immigration-related employment practices.297 Despite 
the fact that this statute provides access to remedy for 
human rights abuses, it does not protect one of the 
United States’ most vulnerable sectors of society – 
unauthorized aliens.298 

 
There is also room for improvement with the other mechanisms that 
serve as non-judicial dispute resolution mechanisms, as described 
below. 
 

1. There are a number of U.S. trade and development agencies 
that have no non-judicial mechanisms, whether in the form of 
mediation or adjudication, through which project-affected 
peoples can seek remedy for project-related harm.  

2. For the Millennium Challenge Corporation (MCC), it is unclear 
whether the agency assesses the existence of both State and 
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non-State non-judicial mechanisms through which project-
affected peoples may seek redress for project-related harm and 
to what extent those mechanisms comply with Pillar III of the 
UNGPs. Rather, the MCC’s assessment criteria only appears to 
include consideration of whether there is a judicial 
ombudsperson and an independent reporting mechanism for 
complaints about police actions.299  

3. U.S. Commission on Civil Rights:  
a. The Commission’s mandate only includes civil rights, 

despite efforts to expand its mandate to include human 
rights more broadly and to house the National Contact 
Point for the OECD Guidelines due to the fact that the 
Commission arguably has better insight into sensitive 
human rights issues and less of a perception of bias 
than the Department of State’s Bureau of Economic 
and Business Affairs, where the U.S. NCP currently sits. 
Because national civil rights overlap with the 
enforcement of some international human rights, 
however, its work is relevant to a business and human 
rights assessment.300  

b. Although the Commission offers a complaint 
information referral system that connects the public 
with the proper federal office with which to file a 
complaint, where one exists, it lacks a complaint or 
dispute resolution mechanism of its own.301 

4. Although several federal agencies have ombudspersons that 
address specific issues and “often act[] as the link between 
private citizens and corporations”302 (i.e. the Department of 
Homeland Security, Environmental Protection Agency, 
Department of Education, the Food and Drug Administration, 
and the Internal Revenue Service303), the UN Working Group on 
Business and Human Rights notes that the United States has yet 
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to establish a single federal ombudsperson.  

27.2. Role of the NHRI 
Has the State provided specific competency to the national human rights institution (NHRI) to perform the role as a non-judicial mechanism for 
addressing grievances? 

Indicators Scoping Questions 

Complaints-Handling Role 
Has the State given the NHRI the mandate that allows it to receive and 
handle complaints relating to corporate human rights abuses?  

Supportive Role 
Has the State given the NHRI the mandate that allows the NHRI to be in 
a supportive role to claimants, such as through mediation, conciliation, 
expert support, or legal aid? 

Awareness-Raising 
Has the State given the NHRI the mandate to promote awareness on 
remedy to and redress for corporate human rights abuses? 

Training 
Has the State given the NHRI the mandate to provide training of 
relevant stakeholders on their access to remedy for corporate human 
rights abuses?  

Counseling 
Has the State given the NHRI the mandate to provide counseling on 
which remedy to access? 

Implementation Status Gaps 



 

51 
 

GUIDING PRINCIPLE 27 

 

Role of the NHRI 
 
The United States has yet to establish an independent National Human 
Rights Institute (NHRI) with a mandate that includes business and 
human rights, including monitoring implementation of business and 
human rights frameworks domestically and supporting access to justice 
for victims of corporate-related human rights abuses. In fact, the U.S. 
government even failed to implement a NHRI after the 2010 Periodic 
Review recommended that it institute a NHRI. 
 
The United States does, however, have an OECD National Contact 
Point. For further discussion, see Section 27.1 of this Assessment, as 
well as Section 1.3 of ICAR’s “Shadow” National Baseline Assessment of 
Pillar 1.304 
 
The United States also has a Commission on Civil Rights whose mission 
is to inform the development of national civil rights policy and enhance 
enforcement of federal civil rights laws. For further discussion, see 
Section 27.1 of this Assessment, as well as Section 1.6 of ICAR’s 
“Shadow” National Baseline Assessment of Pillar 1.  

27.3. Barriers for Access to Non-Judicial Remedy 
Has the State taken measures to ensure that there are no barriers to access to non- judicial remedy for addressing business-related human rights 
abuses? 

Indicators Scoping Questions 
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Practical and Procedural Barriers 

Has the State taken measures to ensure that there are no practical or 
procedural barriers to prevent legitimate cases from being heard by 
non-judicial mechanisms? Measures to prevent procedural barriers 
include:  
 

1. Financial support; 
2. Providing guidance; 
3. Ensuring that the information on the mechanism is provided in 

a language that is understandable to potential complainants; 
4. Ensuring accessibility despite geographical issues or difficulties 

(for example, long distances).  

Other Barriers 

Has the State taken measures to ensure that there are no other barriers 
to prevent legitimate cases from being heard by non-judicial 
mechanisms? Measures to prevent other barriers include:  
 

1. Addressing imbalances between the parties; 
2. Targeted awareness-raising among vulnerable groups (such as 

women, indigenous peoples, or children); 
3. Expert advice or type of assistance; 
4. Efforts to combat corruption; 
5. Protection of human rights defenders.  

Implementation Status Gaps 

The United States has taken measures to remove barriers that prevent 
legitimate cases from being heard by non-judicial mechanisms.  
 
Efforts made by the U.S. Government to ameliorate practical and 
procedural barriers to access remedies in the mechanisms listed in 
Section 27.1 are detailed below.  
 

1. OECD National Contact Point (NCP) for the OECD Guidelines for 
Multinational Enterprises 

a. Providing guidance: The U.S. NCP webpage on the 

The “Gaps” column of Section 27.1 and the “Gaps” column of Section 
31 detail areas for improvement in U.S. non-judicial grievance 
mechanisms. The U.S. government could also take additional measures 
to reduce barriers for access to non-judicial remedies. A non-exhaustive 
description of some of the current barriers is provided below.  
 
Provided below is a list of practical and procedural barriers to access 
non-judicial remedy for addressing business-related human rights 
abuses: 

1. OECD National Contact Point (NCP) for the OECD Guidelines for 
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Department of State’s website provides information 
about the “specific instance process,” including 
procedures for filing305 and a detailed timeline of the 
process.306 The U.S. NCP has also conducted outreach 
events to invited stakeholders, in conjunction with 
consultations on the U.S. National Action Plan on 
Responsible Business Conduct, in order to increase 
awareness about the NCP’s services and activities.307 

b. Language considerations: The U.S. NCP page on the 
Department of State’s website provides a document 
with a description of the specific procedures process, in 
Spanish and French.308  

c. Accessibility: The U.S. NCP currently offers to conduct 
dispute resolution via teleconference. 

2. The Overseas Private Investment Corporation (OPIC) 
a. Financial support: Unless otherwise agreed, OPIC is 

responsible for the costs incurred by the tools it uses in 
its problem solving capacity, such as convening a multi-
stakeholder roundtable.309 

b. Providing guidance: 
i. OPIC’s Office of Accountability (OA), which 

handles environmental and human rights 
complaints (referred to as a request for 
service), provides guides to both affected 
communities and to OPIC clients. These guides 
provide information about the complaint 
system, including what to include in the 
request.310  

ii. OPIC may offer training to parties to improve 
their ability to participate in problem solving.311 

c. Language considerations:  
i. The OA’s guide on its complaint system, which 

Multinational Enterprises 
a. Financial support:  

i. Information regarding whether there is a filing fee 
does not appear to be available on the Department 
of State’s NCP website.351  

ii. The U.S. NCP does not provide complainants with 
financial support to obtain counsel or advisors, 
despite the equitability and power imbalance issues 
that arise given that enterprises often have in-
house or outside counsel to represent them 
through the dispute resolution process.352 

iii. The U.S. NCP does not provide travel assistance for 
complainants to participate in in-person dispute 
resolution processes.353 

b. Providing guidance:  
i. The U.S. NCP webpage does not provide 

information regarding how to request assistance 
from the NCP or what to specifically include in the 
request.354 The U.S. NCP also fails to lay out what 
procedures it will follow when there are parallel 
legal proceedings.355 

ii. Although the U.S. NCP has conducted outreach 
events, these events have not always been open to 
the public.356 The U.S. NCP does not currently have 
the resources to conduct outreach within 
communities overseas that are mostly likely 
affected by business-related human rights 
abuses.357 

iii. The U.S. NCP does not appear to provide training to 
complainants on how to engage in dispute 
resolution, as OPIC does, in order to improve 
outcomes, power imbalances, and the overall 
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details its functions and how to file a 
complaint, is available in the following 
languages: Arabic, English, French, Hindi, 
Portuguese, Russian, Spanish, Turkish, and 
Urdu.312  

ii. Furthermore, requests may be made to the OA 
in either English or in the filer’s native 
language.313 The OA will also provide 
translations of its communications with the 
requestor, as well as case-related summaries 
and reports, to the requestor in his or her 
native or locally understood language.314  

3. U.S. Commission on Civil Rights  
a. Providing guidance: The U.S. Commission on Civil Rights 

provides guidance on its website, such as information 
on anti- discrimination laws and guidance on when and 
how to file a complaint. It also refers people to the 
appropriate resources for further action315  

b. Language considerations: The Commission provides 
guidance in Spanish, but it is not equivalent to the 
English-language guide.316  

4. The Occupational Safety & Health Administration (OSHA) 
a. Financial support: A complaint may be submitted 

online, via fax, mail, or phone, and in person.317 While it 
is not explicitly stated on OSHA’s website, the online 
application does not mentioned a fee for filing a 
complaint.318  

b. Providing guidance:  
i. OSHA provides guidance on its website on how 

to file a complaint, including when a complaint 
must be filed by, what rights workers have, and 
who may file a complaint.319  

dispute resolution process.358 
c. Language considerations: As noted in Section 27.1, 

there may be a language barrier for potential 
complainants seeking relief whose primary language is 
not English, as it does not appear that the NCP is 
required to provide translation services.359 There is 
also no plan in place to reduce barriers for potential 
complainants who are illiterate.360 

2. The Overseas Private Investment Corporation (OPIC)  
a. Financial support: OPIC does not provide complainants 

with financial support to obtain counsel or advisors, 
despite the equitability and power imbalance issues 
that arise given that OPIC clients often have in-house or 
outside counsel to represent them through the dispute 
resolution process.361 

b. Providing guidance: As stated in Section 27.1, although 
OPIC’s OA will maintain confidentiality of the identities 
of complainants when explicitly requested, it does not 
accept anonymous complaints.362 OPIC also does not 
appear to have a policy on assessing and, to the extent 
possible, mitigating the risk of reprisals and other 
security risks to complainants.363 

c. Language considerations: As stated in Section 27.1, 
although OPIC has translated its materials into a 
number of languages and may offer training to parties 
to improve their ability to participate in problem 
solving, it is unclear to what extent the agency has 
addressed barriers for project-affected peoples who 
are illiterate.364   

3. Immigration-related processes 
a. Language considerations:  

i. Although the Executive Office for Immigration 
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ii. OSHA also provides information specifically for 
whistleblowers.320 As detailed in that guidance, 
if OSHA finds that a whistleblower’s complaint 
is supported and no resolution is reached with 
the employer, OSHA will usually order 
remedies such as reinstatement, payment of 
back wages, and restoration of benefits.321 

c. Language considerations: There is a link for information 
on filing a complaint in Spanish,322 and a complaint may 
be made in any language.323 

5. The National Labor Relations Board (NLRB) 
a. Financial support: There is no fee for filing a charge.324 

After a complaint is issued, the agency acts as a 
representative of the charging party before the NLRB 
Administrative Law judge and in settlement 
negotiations.325  

b. Providing guidance:  
i. The NLRB has a mobile application that 

provides information to employers and 
employees about rights under the National 
Labor Relations Act.326  

ii. The NLRB provides guidance about different 
stages of the process on its website, such as 
the filing and investigation of charges, the 
facilitation of settlements, and the adjudication 
of cases. Regarding the filing of a charge, the 
form on its website contains instructions on 
and provides information about how to seek 
additional guidance or drafting assistance.327 

c. Language considerations: The NLRB provides a version 
of its website and guidance in Spanish,328 as well as 
guidance materials in Spanish329  

Review (EOIR) provides information on where 
to find free legal representation and on what 
attorneys are ineligible to practice immigration 
law, as well as a sections titled “read this 
before you take legal action”365 and “find an 
immigration court,”366 none of these resources 
are available in foreign languages.  

ii. Although the Office of Special Counsel for 
Immigration-Related Unfair Employment 
Practices provides charge forms in eight non-
English languages on it website, the website 
itself is only available in English.367 As such, it 
would be difficult for a non-English speaker to 
access these forms. 

4. U.S. Equal Employment Opportunity Commission (EEOC) 
a. Ensuring Access: At the end of 2014, the EEOC 

disclosed that its backlog of 73,134 private sector 
discrimination charges poses a serious barrier to 
access to remedy.368 In fact, in its FY 2015 budget 
justification, the Occupational Safety & Health 
Administration (OSHA) stated it was seeking additional 
funds to hire more investigators, since “[a]s the 
backlog decreases and the inventory of whistleblower 
investigations is reduced to a more manageable level, 
the agency will be able to resolve whistleblower cases 
more quickly.”369 

 
Other barriers also exist in terms of communities’ access to non-judicial 
grievance mechanisms.  

1. Imbalances between parties: 
a. Access to affordable legal services continues to be an 

obstacle in access to remedy. Although in most 
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6. U.S. Equal Employment Opportunity Commission (EEOC) 
a. Financial support: There is no fee for filing a charge with 

the EEOC.330 The EEOC also provides free outreach and 
education programs,331 and provides technical 
assistance for a fee.332 Discovery may also be 
conducted, with each party bearing its own cost unless 
the judge assigns costs to the agency due to 
inadequate investigation or failing to conclude its 
investigation in a timely matter.333 

b. Providing guidance: 
i. The EEOC has an online assessment system to 

determine whether it is the proper agency for a 
particular complainant.334  

ii. The EEOC has brochures addressing specific 
groups and subject matters, including 
immigrant workers rights, human trafficking, 
and gender stereotyping.335 

iii. Some EEOC offices provide a list of 
attorneys.336  

c. Language considerations:  
i. The EEOC provides publications in languages 

other than English, including its publication 
“Filing a Charge of Job Discrimination.”337  

ii. It also has a Spanish version of its website, and 
provides additional information in other 
languages.338  

iii. Complainants may bring interpreters to 
meetings with the EEOC, or the EEOC will 
arrange for interpretation services with 
advance notice.339 

7. Immigration-related processes 
a. Financial support: When an administrative law judge 

proceedings, such as those under the Administrative 
Procedure Act, appellants may have counsel present, 
most public assistant appellants are not represented 
by counsel370 because it may be difficult for those 
appealing to the federal courts to get access to 
affordable legal services.371 For example, neither the 
U.S. NCP nor OPIC provide complainants with financial 
support to obtain counsel or other advisors, despite 
the fact that enterprises often have in-house or 
outside counsel to represent them during the dispute 
resolution process.  

b. Although the U.S. NCP uses the Federal Mediation and 
Conciliation Service (FMCS), it is unclear if mediators 
have specific training related to human rights abuses 
and addressing concerns of particularly vulnerable 
groups.372 

c. Moreover, it is unclear if OPIC will respect 
complainants’ desire to have counsel or advisors 
present during the dispute resolution process.373 

d. Difficulty in securing counsel may discourage 
individuals from pursuing appeals or may result in pro 
se appearances.374 

2. Targeted awareness-raising among vulnerable groups: As stated 
in above, it is unclear to what extent the U.S. NCP and OPIC has 
addressed barriers for potential complainants who are 
illiterate.375 

3. Expert advice or type of assistance: As stated above, there is 
currently no financial support for the provision of counsel or 
advisors in the U.S. NCP and OPIC processes. Moreover, there is 
no dispute resolution training available to complainants 
through the U.S. NCP.376 

4. Efforts to combat corruption: Although OPIC has an 
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hears an unfair immigration-related employment 
practice complaint, the judge may award attorney’s 
fees to the prevailing party if she finds that the other 
side’s claims were “without reasonable foundation in 
law and fact.”340 Financial provisions were not 
otherwise discussed in the information about filing a 
complaint. 

b. Providing guidance:  
i. The Executive Office for Immigration Review 

(EOIR) website provides information about how 
to find legal representation. For example, it 
includes a list of free legal service providers for 
each state, a list of attorneys and 
representatives who are currently ineligible to 
practice immigration law, and a “read this 
before you take legal advice” section.341 There 
is also a “find an immigration court” section of 
the website that includes the contact 
information for immigration courts in each 
state.342  

ii. Information is available online about filing a 
charge with the Office of Special Counsel for 
Immigration-Related Unfair Employment 
Practices, including the expected timeline and 
appeals procedures.343 Information is also 
available online about filing a complaint with 
the Office of the Chief Administrative Hearing 
Officer.344 

c. Language considerations: 
i. EOIR has a Language Access Plan for Limited 

English Proficient Persons (LEP). The plan 
requires EOIR to provide interpretation services 

arrangement with USAID’s OIG to conduct inspection activities, 
the agency itself does not have a dedicated inspector 
general.377 

5. Lack of protection for human rights defenders: 
a. There is considerable room for improvement regarding 

protection for whistleblowers. For example, the 
Government Accountability Office (GAO) reported that 
some Federal Bureau of Investigation (FBI) 
whistleblowers were left without protection, as 
“[u]nlike employees of other executive branch 
agencies, FBI employees do not have a process to seek 
corrective action if they experience retaliation based 
on a disclosure of wrongdoing to their supervisors or 
others in their chain of command who are not 
designated officials.” 378 Disclosure must be made to 
officials designated in Department of Justice (DOJ) 
regulations, and all supervisors and others in the chain 
of command are not included in this list.379 As such, FBI 
whistleblower protections under the DOJ regulations 
lack clear guidance regarding reporting, such as that 
whistleblowers must report to certain designated 
officials.380 Further, it can take up to ten years for the 
DOJ to adjudicate the complaints that are not 
dismissed.381  

b. As discussed in Section 27.1, neither the U.S. NCP nor 
OPIC has a policy in place to assess and mitigate risks 
of reprisal and retaliation against complainants. 
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both inside and outside of the courtroom. In 
2010, 66% of EOIR court proceedings were 
conducted in Spanish.345 

ii. The Office of Special Counsel for Immigration-
Related Unfair Employment Practices provides 
a hotline to discuss possible instances of 
discrimination and how to submit a charge 
form; the hotline also provides access to 
interpreters. Furthermore, the charge forms 
are available in eight non-English languages.346  

iii. The Office of the Chief Administrative Hearing 
Officer requires parties to submit documents in 
English or to be accompanied by a certified 
translation.347 

 
Other barriers may exist, such as corruption and retaliation against 
whistleblowers and other stakeholders, which inhibit access to non-
judicial remedies. The United States has implemented the following 
measures to address these potential barriers: 

1. Imbalances between parties: The U.S. NCP uses the Federal 
Mediation and Conciliation Service (FMCS) as neutral third 
parties to facilitate dispute resolution. 

2. As provided in Sections 27.1 and 27.2, the United States does 
not have one central ombudsperson or a National Human 
Rights Institution. However, measures such as targeted 
awareness-raising of vulnerable populations and other 
assistance programs appear to be performed independently by 
each agency.  

3. The federal government has put in place measures that combat 
corruption, which include:  

a. The Theft or Bribery Concerning Programs Receiving 
Federal Funds Act, which prohibits an agent of an 
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organization, government, or agency from “corruptly 
solicit[ing] or demand[ing] for the benefit of any 
person, or accept[ing] or agree[ing] to accept, anything 
of value from any person, intending to be influenced or 
rewarded in connection with any business, transaction, 
or series of transactions of such organization, 
government, or agency involving anything of value of 
$5,000 or more.” This applies to organizations, 
governments, and agencies that receive over $10,000 
under a federal program in a year.348  

b. Whistleblower programs, hotlines, and other complaint 
filing mechanisms encourage people to report agency 
abuse. For example, an individual can submit a 
complaint with EOIR against immigration judges, 
immigration attorneys and representatives, and 
immigration court interpreters.349 See Section 27.1 for 
further information about these programs.  

c. The federal courts of appeals, in reviewing agency 
decisions that are appealed, act as watchdogs against 
corruption in non-judicial mechanisms. 

4. The United States has implemented measures to protect those 
who blow the whistle on government abuse.  

a. Approximately twenty-two federal laws protect 
whistleblowers from retaliation.350 For further 
information, see the discussion on whistleblowers at 
Section 27.1. 
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States should consider ways to facilitate access to effective non-State-based grievance mechanisms dealing with business-related human rights 
harms. 

Commentary to Guiding Principle 28 

One category of non-State-based grievance mechanisms encompasses those administered by a business enterprise alone or with stakeholders 
affected by its operations, by an industry association or a multi-stakeholder group. They are non-judicial, but may use adjudicative, dialogue-based 
or other culturally appropriate and rights-compatible processes. These mechanisms may offer particular benefits such as speed of access and 
remediation, reduced costs and/or transnational reach.  
 
Another category comprises regional and international human rights bodies. These have dealt most often with alleged violations by States of their 
obligations to respect human rights. However, some have also dealt with the failure of a State to meet its duty to protect against human rights 
abuse by business enterprises.  
 
States can play a helpful role in raising awareness of, or otherwise facilitating access to, such options, alongside the mechanisms provided by 
States themselves.  

28.1. Facilitating Access to Mechanisms 
Has the State supported access to effective non-State-based grievance mechanisms dealing with business-related human rights harms? 

Indicators Scoping Questions 

Business-Based Grievance Mechanisms 

Has the State supported access to business-based grievance 
mechanisms (such as whistleblower mechanisms or project-level and 
operational-level grievance mechanisms) through efforts such as 
dissemination of information and support for access (for example, 
through guidance documents and tools)? 

Multi-Stakeholder Grievance Mechanisms 
Has the State supported access to multi-stakeholder grievance 
mechanisms through efforts such as dissemination of information and 
support for access? 

Organizational-Based Grievance Mechanisms  
Has the State supported access to organizational-based grievance 
mechanisms (including the union systems) through efforts such as 
dissemination of information and support for access? 
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International Grievance Mechanisms 

Has the State supported access to international grievance mechanisms 
through efforts such as dissemination of information, support for access 
(for example, through legal aid) as well as support for establishing 
contact between the claimant and the international system? 

Regional Grievance Mechanisms 
Has the State supported access to regional grievance mechanisms 
through efforts such as dissemination of information and support for 
access (for example, through legal aid)? 

Other Grievance Mechanisms 
Has the State supported access to other grievance mechanisms through 
efforts such as dissemination of information and support for access? 

Implementation Status Gaps 

Access to non-State-based grievance mechanisms grants remedies 
where States may lack capacity. In some cases, they provide a speedier 
and more cost-effective alternative to judicial remedies or State-based 
non-judicial remedies.  
 
Below is a brief explanation of the implementation status in the U.S. 
government’s support of business-based grievance mechanisms: 
 

1. Counter Trafficking in Persons and Contractor/Recipient 
Compliance 

a. USAID employees are responsible for reporting all 
suspected trafficking-in-persons violations to USAID’s 
Office of Investigations (OIG). OIG investigates 
allegations and may take the following remedial 
actions: 1) referral for criminal or civil prosecution in 
the United States or in the host State where the 
violation occurred; 2) contract remedies, including 
issuing a bill of collection or canceling the contract; and 
3) suspension and disbarment.382 

Although the U.S. government has supported non-State-based grievance 
mechanisms, the United States could take further steps to encourage 
access to these remedies.  
 
Below is a brief explanation of the gaps in the U.S. government’s 
support of business-based grievance mechanisms: 
 

1. Overall, there is no coordinated policy or requirement among 
U.S. trade, export finance, and development agencies about the 
use of business-based grievance mechanisms. In the event that 
the U.S. government chooses to promote and require business-
based grievance mechanisms, there is not yet a uniform 
requirement to ensure that all such grievance mechanisms 
adhere to the UNGPs and the OECD Guidelines. 

2. H.R. 4842 – Business Supply Chain Transparency on Trafficking 
and Slavery Act of 2014 

a. The Business Supply Chain Transparency on Trafficking 
and Slavery Act was introduced in the House of 
Representatives on 11 June 2014.441 If passed, the bill 
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2. Operational Guidelines for Responsible Land-Based Investment 
(Operational Guidelines) 

a. USAID developed the Operational Guidelines for 
Responsible Land-Based Investment (Operational 
Guidelines) in part to help companies identify practical 
steps to align their grievance mechanisms with those in 
the relevant instruments such as Voluntary Guidelines 
on the Responsible Governance of Tenure of Land, 
Fisheries, and Forests in the Context of National Food 
Security (VGGT) and the Principles for Responsible 
Investment in Agriculture and Food Systems (PRAI). For 
further discussion on the VGGT and the PRAI, see the 
section on organizational-based grievance mechanisms 
below.  

b. The Operational Guidelines recommend that investors 
develop grievance and dispute resolution processes at 
the project operations level. The “best practices” 
section incorporates characteristics of the International 
Finance Corporation (IFC) Standards as the basis of its 
ideal grievance mechanism.383 The Operational 
Guidelines allow companies to establish a clear and 
known procedure that will enable trust from the 
stakeholders involved. The Operational Guidelines also 
cite the UNGP’s effectiveness criteria for non-judicial 
grievance mechanisms.384  

 
Below is a brief explanation of how the U.S. government has facilitated 
access to multi-stakeholder grievance mechanisms: 
 

1. The International Code of Conduct for Private Security Service 
Providers (ICoC)385 

a. The United States has been a member of the ICoC 

would legally mandate companies to disclose 
measures taken to identify and combat “the use of 
forced labor, slavery, trafficking in persons, or the 
worst forms of child labor.”442 These disclosures 
include efforts to provide remedial action to victims, 
including support for industry and sector driven 
remedial programs.443 Congress has not passed the bill, 
and as of the publication of this NBA, a similar bill has 
not been introduced in the new Congress. 

2. USAID’s Operational Guidelines for Responsible Land-Based 
Investment 

a. USAID does not currently require private investors to 
adhere to the USAID Operational Guidelines it 
established in March 2015.444, The lack of applicable 
guidelines is concerning because many U.S. companies 
and their suppliers still do not acquire large-scale land 
in a responsible, transparent, and participatory manner 
that respects the human rights of affected communities 
and provides remedy for human rights abuses.445  

b. USAID has not strengthened the effectiveness and 
enforcement power of the Operational Guidelines by 
requiring all contractors to adhere to them. Alleged 
land grabs remain prevalent throughout leading U.S. 
companies’ supply chains and there is lack of evidence 
that U.S. companies and suppliers provide remedy for 
land grabs.446  

c. The Operational Guidelines exclude requirements 
similar to those seen in the USAID Counter-Trafficking 
in Persons (TIP) and Contractor/Recipient Compliance: 
Agency-Wide Standard Operating Procedure (SOP), 
which requires the following: 1) training for agency 
personnel on recognizing and reporting TIP, 2) due 
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Association (ICoCA) since 20 September 2013 and is 
currently involved in the development of the ICoCA’s 
remedial process. It has representatives on ICoCA 
committees and in its working groups.  

b. The DoD (Department of Defense) supports the 
promotion of the ICoC and states that the ICoC applies 
to private security contractors (PSCs), serving as a 
useful reference for private sector purchasers of PSC 
services.386 The DoD further encourages companies to 
commit to ICoC principles to support DoD strategic 
goals for private security functions.387 

2. The Accord on Fire and Building Safety in Bangladesh (Accord) 
a. The Accord works in collaboration with companies to 

address apparel factory grievances. Each company 
must develop a Corrective Action Plan (CAP) with 
remedial actions, timelines, and a financial plan. The 
Accord provides support for CAP development and 
implementation; it also provides technical guidance 
and conducts verification visits to ensure grievances 
are addressed.388 

b. The Obama Administration suspended Generalized 
System of Preferences (GSP) tariff breaks for 
Bangladesh. This suspended privileges for 5,000 non-
apparel products in an effort to pressure the 
Bangladeshi government to improve working 
conditions and to take steps toward affording 
internationally recognized worker’s rights.389  

c. Ranking members of the Education & the Workforce, 
Ways & Means, and Foreign Relations committees of 
Congress met with Bangladeshi delegates to discuss 
the suspended trade privileges.390 Thereafter, they 
wrote a letter expressing shock at the lack of 

diligence assessments before awarding contracts, 
grants, and cooperative agreements, and 3) responding 
to allegations of abuse.447 Implementing requirements 
similar to those in the SOP could increase remedial 
pathways, contribute to more predictable outcomes in 
the grievance process, and increase the likelihood of 
equity when violations occur.  

 
Below is a brief explanation of the gaps in the U.S. government’s 
support of multi-stakeholder grievance mechanisms:  
 

1. Currently, the U.S. government does not have a centralized 
strategy for funding and support to multi-stakeholder initiatives 
in order to ensure that they function in setting, monitoring, and 
assessing industry-specific efforts at addressing human rights 
requirements.448 

2. The Accord on Fire and Building Safety in Bangladesh: 
a. The U.S. government has yet to impose trade 

limitations with economic impact, in addition to 
symbolic impact.449 Current trade limitations cover only 
about $35 million of exports to the U.S., and do not 
apply to the roughly $4.5 billion in goods the U.S. 
imports annually from Bangladesh’s garment 
industry.450 

b. The U.S. government has not applied pressure on 
American companies to sign the Accord.451 More U.S. 
companies and industry leaders are part of the weaker 
Alliance for Bangladesh Worker Safety than the Accord 
on Fire and Building Safety in Bangladesh.452 This is 
concerning because the Alliance is significantly weaker 
than the Accord for the following reasons: 1) worker 
representatives are not part of the agreement and 
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improvement in working conditions in Bangladesh.391  
d. The U.S. House of Representatives voted to require 

that all military-branded garments made in Bangladesh 
and sold at base retail stores owned by the DoD 
(exchanges) comply with the Accord.392 

e. The Chairman of the Foreign Relations Committee, 
Senator Robert Menendez, publicly criticized 
companies that have not signed on to the Accord. 
Because American and European companies make up 
two-thirds of Bangladeshi garment production, he 
urged them to use their extreme market influence and 
power to ensure workers’ rights.393  

3. The Voluntary Principles on Security and Human Rights (VPs) 
a. The VPs are non-binding principles that offer guidance 

to oil, gas, and mining companies in maintaining the 
safety and security of their operations while ensuring 
respect for human rights and humanitarian law.394 The 
VPs work with companies to establish or use existing 
processes for community members to raise grievances 
or concerns about human rights and for the company 
to proactively identify and respond to concerns.395 

b. The United States assumed the Chairmanship of the 
VPs Initiative in March, 2015. In the VPs Initiative, 
governments, companies and non-governmental 
organizations work together to guide oil, gas, and 
mining companies in minimizing the risk of human 
rights abuses involving security providers when 
companies extract resources in some of the toughest 
parts of the world.396 The VPs Initiative consists of 28 
oil, mining, and gas companies; nine governments; and 
10 non-governmental organizations.397 

c. The United States worked with other members of the 

have no governance control; 2) brand and retailers are 
not obligated to pay for repairs; 3) brands and retailers 
control factory inspections; 4) companies can walk 
away whenever they so decide; 5) members are only 
accountable to themselves; and 6) workers are not 
given the explicit right to refuse dangerous work.453  

c. The U.S government has yet to follow positive 
examples of state action in support of the Accord. 

i. The government has not established a 
partnership with U.S. companies for the 
purpose of improving labor conditions in 
Bangladesh.454 

ii. The government has not signed agreements 
with key labor organizations to improve labor 
conditions in Bangladesh.455 

iii. The government has not inspected actual 
conditions in Bangladesh or invested resources 
into ensuring working safety and improving 
training.456 

3. The ISO Standard 26000 
a. The United States did not support the publication of 

ISO Standard 26000. To develop the standard, working 
group members were drawn from about 80 countries 
and international organizations. Despite wide 
consensus for the standard, the U.S. was one of only 
five countries to vote against ISO Standard 26000.457 

4. Worker Rights Consortium (WRC): 
a. The U.S. government has not released any reports on 

apparel factories under investigation for human rights 
abuses for failure to comply with WRC 
recommendations.458 

b. The U.S. government has not yet supported the WRC in 



 

65 
 

GUIDING PRINCIPLE 28 

VPs Initiative to launch verification frameworks that will 
provide a credible and practical system to assess 
implementation of the VPS.398 

d. The U.S. Government has prepared a public report to 
help make the VPs Initiative as transparent as possible 
for three years in a row.399  

4. ISO Standard 26000  
a. ISO Standard 26000 for Social Responsibility reflects 

the best-practice standard to assist businesses in 
contributing to sustainable development through 
socially responsible business practices.400 ISO Standard 
26000 provides practical guidance on how to recognize 
responsibility, adopt principles of responsibility, and 
engage with stakeholders.401 

b. The American National Standards Institute (ANSI) is the 
U.S. member body to ISO. ANSI is comprised of 
businesses and industrial organizations, trade 
associations, labor unions, professional societies, 
consumer groups, academia, and government 
organizations for the purpose of enhancing global 
business competitiveness and improving the quality of 
life for the world's citizen.402 ANSI launched ISO 
Standard 26000 in 2010 as an American National 
Standard (ANS).403 

c. U.S. government agencies representatives participate 
in the activities of ANSI and its accredited bodies. 
Through ANSI, the U.S. participates in ISO technical 
programs and administers many key committees and 
subgroups.404 

i. The U.S. Congress passed the National 
Technology Transfer and Advancement Act in 
support of the ANS process.405 As such, federal 

conducting a report on the U.S. supply chain. Such a 
report is important because it would detail labor 
conditions and risk concerns in countries where 
products are sourced and could illuminate potential 
risk concerns.459 
 

Below is a brief explanation of the gaps in the U.S. government’s 
support of organizational-based grievance mechanisms: 
 

1. Overall, there is no financial or other instrument such as an 
international fund, bond, or insurance to ensure that remedy 
can be delivered, in whatever form it takes. For instance, OPIC 
and the international financial institutions (IFIs) do not yet 
require clients to have insurance or contribute to a fund in case 
harm occurs.  

2. Independent Accountability Network 
a. Ex-Im and other U.S. trade and development agencies 

have yet to establish grievance mechanisms and 
therefore are not a part of this network.460 

b. Recently enacted FY2015 Appropriations legislation 
does not ensure that IFIs have the proper procedures 
and tools in place to ensure access to effective remedy 
to communities when abuses occur. A lack of guidance 
from the U.S. government is concerning because IFI 
grievance mechanisms are not fully developed, leaving 
communities that have suffered harms without a 
legitimate or accessible grievance mechanism.461 

3. World Bank Inspection Panel 
a. The World Bank’s Inspection Panel was intended to 

create a means for directly expressing business-related 
human rights complaints and having them addressed.462 
As such, financial institutions around the world have 
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agencies are required to increasingly rely upon 
and participate in the voluntary consensus 
standards and conformity assessment systems.  

 
Below is a brief explanation of how the U.S. government has facilitated 
access to organizational-based grievance mechanisms: 
 

1. Independent Accountability Network 
a. The Independent Accountability Network consists of 

organizational-based grievance mechanisms, or 
accountability mechanisms, housed within 
international financial institutions (IFIs) and national 
export-finance agencies to assess complaints and seek 
a response to complainants concerns. The network 
includes, among others, the World Bank Inspection 
Panel, IFC’s CAO, the Inter-American Development 
Bank (IDB) Independent Consultation and Investigation 
Mechanism (ICIM), and the UNDP’s Office of Audit and 
Investigations.406  

b. Congress has passed legislation to ensure that the 
Department of Treasury and associated U.S. director 
offices at the major IFIs promote strong and 
independent accountability mechanisms at the IFIs.  

2. The World Bank Inspection Panel 
a. The World Bank Inspection Panel (Panel) is an 

independent body of the World Bank that acts as an 
accountability mechanism, receives complaints, and 
addresses grievances from individuals or communities 
adversely affected by Bank-financed projects.407  

b. The U.S. government issues statements on the Panel’s 
Investigation reports. The statements support thorough 
Panel investigations and urge the Panel to report 

established similar mechanisms, referred to as 
Independent Accountability Mechanisms. The Export 
Import Bank of the United States is not yet amongst the 
network of financial institutions to implement such 
mechanisms.463  

b. The selection of Inspection Panel members is not 
transparent to the public or even to Bank board 
members, which undermines the independence and 
legitimacy of the Panel.464 The selection of members 
does not yet take place through a competitive and 
public process, such as through a multi-stakeholder 
committee consisting of individuals from inside and 
outside the Bank, including civil society. 

c. The Panel currently only conducts compliance reviews. 
Unlike other mechanisms within the Independent 
Accountability Network, the Panel does not have a 
formal dispute resolution function with independent, 
professional mediators.465 The Panel also currently lacks 
a role in monitoring remedial measures that Bank 
management proposes in response to complaints or a 
Panel investigation.466  

4. The Inter-American Development Bank (IDB) Independent 
Consultation and Investigation Mechanism (ICIM) 

a. The U.S. government participated in consultations that 
led to the establishment of the IDB’s Independent 
Consultation and Investigation Mechanism (ICIM).467 
However, civil society has expressed concern that 
recent changes to ICIM policy leave the mechanism 
dependent on IDB and unable to provide full access to 
remedy.468 The U.S. government did not issue a 
statement or otherwise raise concern on the policy’s 
inadequacies after the draft policy was released and 
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clearly when investigations reveal noncompliance by 
the World Bank that resulted in harm to 
communities.408 The U.S. government urges the Panel 
to remain independent, avoid ambiguity in its findings, 
and continue to illuminate noncompliance that 
potentially or actually violates individuals or 
communities’ rights.  

3. The Compliance Advisor Ombudsman (CAO): 
a. The CAO is an independent accountability mechanism 

that allows local communities to bring forth complaints 
when they are adversely affected by Multilateral 
Investment Guarantee Agency (MIGA) and International 
Finance Corporation (IFC) developed (IFC) projects.409 
The CAO is available to hear grievances directly and 
works with complainants and other stakeholders to to 
remedy social and environmental complaints.410 The 
CAO’s objective is to help parties identify and 
implement their own solutions through assisted 
negotiation methods – including conflict assessment, 
mediation and dispute resolution, consensus building, 
multi-stakeholder problem solving, and interest-based 
facilitation and negotiation.411 

b. The United States has been an IFC member since 20 
July 1956.412 It is the largest contributing member of 
the World Bank Group (which includes the IFC) and its 
contributions are used in part to establish 
accountability mechanisms such as CAO. Specifically, 
USAID, the Department of the Treasury, the 
Department of Energy, and the Department of State are 
donors to the IFC.413  

4. The Inter-American Development Bank (IDB) Independent 
Consultation and Investigation Mechanism (ICIM)  

prior to IDB approving the policy in December 2014.469 
Inadequacies in the policy include the lack of 
anonymous victim complaints, which deters victims 
from filing complaints for fear of retaliation.  

b. Moreover, the selection of the ICIM director is not yet 
transparent, and the selection of members does not 
yet involve a competitive and public process, such as 
through a multi-stakeholder committee consisting of 
individuals from inside and outside the Bank, including 
civil society.470 

2. ILO and IFC Better Work Programme 
a. The U.S. government does not yet ensure the effective 

exercise of freedom of association nor strengthen 
transparency and monitoring in adherence with ILO 
core labor standards and the UNGPs.471 Such 
assistance, similar to that seen in the Better Work 
Programme, could improve protection of labor rights 
for workers in the garment sector and other sectors in 
line with the U.S. policy of ensuring access to remedy 
for all laborers.472  
 

 
Below is a brief explanation of the gaps in the U.S. government’s 
support of international grievance mechanisms: 
 

1. United Nations Human Rights Council (UN HRC) 
a. The UN HRC has adopted a resolution calling on the 

creation of a working group whose mandate will be to 
“elaborate an international legally binding instrument 
to regulate, in international human rights law, the 
activities of transnational corporations and other 
business enterprises.”473 Although the resolution 
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a. ICIM is the IDB independent accountability mechanism 
that investigates allegations of project noncompliance 
with the IDB’s operational policies.414 The policies 
address environmental safeguards, involuntary 
resettlement, gender equality, protection of indigenous 
peoples, and disaster risk management.415  

b. The Department of State, the Department of Treasury, 
the Senate Foreign Relations Committee, and members 
of Senate and the House of Representatives 
participated in public consultations regarding the 
establishment of ICIM.416 The consultations addressed 
the following grievance topics: access, independence, 
impact, scope, and transparency.417 

c. The U.S. government - through the U.S. Overseas 
Private Investment corporation (OPIC) - collaborates 
with ICIM when requests involve co-financed 
projects.418 

5. The Food and Agriculture Organization (FAO) Voluntary 
Guidelines for the Responsible Governance of Tenure of Land, 
Fisheries, and Forests (VGGT):  

a. The VGGT is an internationally negotiated document of 
the FAO, which calls for access to grievance 
mechanisms.419 Overarching values for the 
implementation of the VGGT include: human dignity, 
equity and justice, gender equality, holistic and 
sustainable approach, consultation and participation, 
the rule of law, transparency, accountability, and 
continuous improvement.420  

b. The VGGT states that businesses should both provide 
and cooperate in non-judicial grievance mechanisms 
capable of remedying human rights and land tenure 
disputes, including at the operational level.421  

passed, the United States voted against the creation of 
the working group. U.S. support for such resolutions is 
important in relation to access to remedy because such 
a binding instrument could potentially address the lack 
of existing grievance mechanisms at the international 
level or support for mechanisms at the national level 
that would keep corporations accountable for 
violations of human rights.474 

 
Below is a brief explanation of the gaps in the U.S. government’s 
support of regional grievance mechanisms: 
 

1. Inter-American Commission on Human Rights (IACHR)475 
a. Although the U.S. is a member of the IACHR, this 

commission does not yet have a mechanism in place 
whereby complaints can be lodged unless a State is 
involved.476 

2. American Convention on Human Rights  
a. The United States signed the American Convention on 

Human Rights but never ratified it.477 Therefore, the 
IACHR cannot refer petitions against the United States 
to the Inter-American Court on Human Rights, which 
closes an additional avenue of seeking relief at the 
regional level.478 Victims’ options for remedy are 
limited because the IACHR- encouraged friendly 
settlement479 and issue proposals and 
recommendations.480 Beyond this, victims have no 
additional options for redress within the organs of the 
OAS.  

 
Below is a brief explanation of the gaps in the U.S. government’s 
support of other mechanisms: 
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c. The U.S. government chaired the VGGT negotiations422 
and USAID is committed to implementing the VGGT.423 
USAID lists the VGGT on its Land Tenure and Property 
Rights Portal as a “best practice.”424 

d. As a G-8 country, the United States has established a 
number of partnerships with developing countries to 
support the implementation of the VGGT. Policy 
Initiative. These partnerships aim to garner the support 
of businesses, civil society and farmers. The United 
States is in a partnership with Burkina Faso.425 

e. USAID developed the aforementioned Operational 
Guidelines to provide greater clarity for investors for 
implementing the VGGT. For more information about 
the Operational Guidelines, see the preceding section 
on business-based grievance mechanisms.426 

6. Committee on World Food Security (CSF) Principles for 
Responsible Investment in Agriculture and Food Systems (PRAI): 

a.  The PRAI describe responsible investment in 
agriculture and food systems and call for universally 
accessible grievance mechanisms.427 Similarly to the 
VGGT, the RAI states that responsible investments in 
agriculture must incorporate inclusive, accessible, and 
transparent grievance mechanisms—especially for the 
most vulnerable sectors of society.428 Overarching 
values for the implementation of the PRAI include: 
human dignity, equity and justice, gender equality, 
holistic and sustainable approach, consultation and 
participation, the rule of law, transparency, 
accountability, and continuous improvement.429.  

b. The U.S. government expressly committed to 
implementing the PRAI.430  

c. USAID developed the aforementioned Operational 

 
1. Embassy-Based Grievance Mechanisms  

a. U.S. embassies do not yet directly facilitate access to 
remedy for human rights abuses.481 They do not meet 
with civil society organizations, company 
representatives, and government representatives to 
address whether proper grievance mechanisms are 
available for workers and communities affected by U.S. 
companies’ business operations.482 U.S. embassies 
similarly do not meet with communities and arrange 
meetings between them and responsible companies. 
Such meetings would provide a forum for community 
members to express their grievances and safety 
concerns.483 
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Guidelines to provide greater clarity for investors for 
implementing the PRAI. For more information about 
the Operational Guidelines, see the preceding section 
on business-based grievance mechanisms.431.  

 
Below is a brief explanation of how the U.S. government has facilitated 
access to international grievance mechanisms: 
 

1. United Nations Human Rights Council (UN HRC)  
a. The UN HRC Complaint Procedure addresses 

complaints from individuals, groups, or non-
governmental organizations that claim to be victims of 
human rights violations or that have direct, reliable 
knowledge of such violations.432 The UN HRC 
Complaints Procedure may request a State to provide 
further information about the human rights violations 
and it may appoint an expert to monitor the situation 
and report findings.  

b. Special Procedures of the HRC address either specific 
country situations or thematic issues and the UN HRC. 
Special Rapporteurs take actions on situations where 
there have been violations of human rights. Among the 
mandated Special Procedures is the Working Group on 
the issue of human rights and transnational 
corporations and other business enterprises.433  

c. The United States is a member of the UN HRC and its 
nationals fulfill the mandates of the special procedures 
established and defined by the resolution creating 
them. 

 
Below is a brief explanation of how the U.S. government has facilitated 
access to regional grievance mechanisms: 
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1. Inter-American Commission on Human Rights (IACHR) 

a. The IACHR is an independent organ of the Organization 
for American States (OAS).434 The IACHR allows any 
individual or nongovernmental entity to submit 
petitions against OAS States regarding alleged human 
rights violations.435 The IACHR is empowered to 
facilitate friendly settlement436 and issue 
recommendations and proposals.437  

b. The United States is a Member State of the OAS, which 
means it has ratified that OAS Charter438 and thus, 
recognizes the IACHR.439An American national currently 
serves as one of the seven commissioners; Americans 
have also served as commissioners since the IACHR’s 
establishment.440 

 
In the U.S. context, there appear to be no relevant other grievance 
mechanisms the government has facilitated access to.  
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In order to ensure their effectiveness, non-judicial grievance mechanisms, both State-based and non-State-based, should be:  

(b) Legitimate: enabling trust from the stakeholder groups for whose use they are intended, and being accountable for the fair conduct of 
grievance processes;  

(c) Accessible: being known to all stakeholder groups for whose use they are intended, and providing adequate assistance for those who 
may face particular barriers to access;  

(d) Predictable: providing a clear and known procedure with an indicative time frame for each stage, and clarity on the types of process and 
outcome available and means of monitoring implementation;  

(e) Equitable: seeking to ensure that aggrieved parties have reasonable access to sources of information, advice and expertise necessary to 
engage in a grievance process on fair, informed and respectful terms;  

(f) Transparent: keeping parties to a grievance informed about its progress, and providing sufficient information about the mechanism’s 
performance to build confidence in its effectiveness and meet any public interest at stake;  

(g) Rights-compatible: ensuring that outcomes and remedies accord with internationally recognized human rights;  
(h) A source of continuous learning: drawing on relevant measures to identify lessons for improving the mechanism and preventing future 

grievances and harms;  
 
Operational-level mechanisms should also be:  

(i) Based on engagement and dialogue: consulting the stakeholder groups for whose use they are intended on their design and 
performance, and focusing on dialogue as the means to address and resolve grievances.  

Commentary to Guiding Principle 31 

A grievance mechanism can only serve its purpose if the people it is intended to serve know about it, trust it and are able to use it. These criteria 
provide a benchmark for designing, revising or assessing a non-judicial grievance mechanism to help ensure that it is effective in practice. Poorly 
designed or implemented grievance mechanisms can risk compounding a sense of grievance among affected stakeholders by heightening their 
sense of disempowerment and disrespect by the process.  
 
The first seven criteria apply to any State-based or non-State-based, adjudicative or dialogue-based mechanism. The eighth criterion is specific to 
operational-level mechanisms that business enterprises help administer.  
 
The term “grievance mechanism” is used here as a term of art. The term itself may not always be appropriate or helpful when applied to a specific 
mechanism, but the criteria for effectiveness remain the same. Commentary on the specific criteria follows:  
 

(a) Stakeholders for whose use a mechanism is intended must trust it if they are to choose to use it. Accountability for ensuring that the 
parties to a grievance process cannot interfere with its fair conduct is typically one important factor in building stakeholder trust;  
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(b) Barriers to access may include a lack of awareness of the mechanism, language, literacy, costs, physical location and fears of reprisal;  
(c) In order for a mechanism to be trusted and used, it should provide public information about the procedure it offers. Time frames for each 

stage should be respected wherever possible, while allowing that flexibility may sometimes be needed;  
(d) In grievances or disputes between business enterprises and affected stakeholders, the latter frequently have much less access to 

information and expert resources, and often lack the financial resources to pay for them. Where this imbalance is not redressed, it can 
reduce both the achievement and perception of a fair process and make it harder to arrive at durable solutions;  

(e) Communicating regularly with parties about the progress of individual grievances can be essential to retaining confidence in the process. 
Providing transparency about the mechanism’s performance to wider stakeholders, through statistics, case studies or more detailed 
information about the handling of certain cases, can be important to demonstrate its legitimacy and retain broad trust. At the same time, 
confidentiality of the dialogue between parties and of individuals’ identities should be provided where necessary;  

(f) Grievances are frequently not framed in terms of human rights and many do not initially raise human rights concerns. Regardless, where 
outcomes have implications for human rights, care should be taken to ensure that they are in line with internationally recognized human 
rights;  

(g) Regular analysis of the frequency, patterns and causes of grievances can enable the institution administering the mechanism to identify 
and influence policies, procedures or practices that should be altered to prevent future harm;  

(h) For an operational-level grievance mechanism, engaging with affected stakeholder groups about its design and performance can help to 
ensure that it meets their needs, that they will use it in practice, and that there is a shared interest in ensuring its success. Since a business 
enterprise cannot, with legitimacy, both be the subject of complaints and unilaterally determine their outcome, these mechanisms should 
focus on reaching agreed solutions through dialogue. Where adjudication is needed, this should be provided by a legitimate, independent 
third-party mechanism.  

31.1. Alignment with the Effectiveness Criteria  
Does the State ensure that State-based non-judicial grievance mechanisms meet the effectiveness criteria?  

Indicators Scoping Questions 

1. Legitimate 

Has the State taken measures to ensure that the mechanisms enable 
trust from the stakeholder groups for whose use they are intended 
(including that it has a firm mandate, is independent and transparent, 
includes ensuring non-interference with fair conduct, and includes 
feedback mechanisms for when foul play is detected)? 
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2. Accessible 

Has the State taken measures to ensure that the mechanisms are 
accessible (including language and literacy issues, cost associated 
with raising complaints, geographical issues, fear of reprisal, and 
vulnerability of claimant, for example, due to gender, age, religion, or 
minority status)? 

3. Predictable 

Has the State taken measures to ensure that the mechanisms are 
predictable (including clear and public information about the 
procedure, timeframes for the procedure, and information on the 
process and outcome of the mechanism)? 

4. Equitable 
Has the State taken measures to ensure that the mechanisms are 
equitable (including access of all parties to information, advice, and 
expert resources)? 

5. Transparent 

Has the State taken measures to ensure that the mechanisms are 
transparent (including regular communication about grievance 
resolution progress as well as wider public information on cases 
received and in process in order to identify and address societal 
trends)? 

6. Rights compatible 

Has the State taken measures to ensure that the mechanisms are 
rights-compatible (including that grievances are framed in terms of 
human rights when they do raise human rights concerns and that the 
institutions and authorities managing the mechanisms are aware of 
human rights and how these relate to the cases dealt with)? 

7. A source of continuous learning 

Has the State taken measures to ensure that the mechanisms are a 
source of continuous learning (including State support for regular 
analysis of the frequency, patterns, and causes of grievances to 
promote a strengthening of the mechanism)? Has the State 
incorporated lessons learned through operation of the mechanisms 
to improve the mechanisms' effectiveness? 

Implementation Status Gaps 
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For a non-judicial mechanism to be an effective vehicle for remedying 
human rights abuses, it must comply with a set of rigorous criteria 
reflecting that it is trusted and able to determine remedies impartially, 
transparently, and equitably. The extent to which the U.S.’s non-judicial 
mechanisms meet the effectiveness criteria is discussed below. 
 
Regarding legitimacy, federal agencies have offices of inspectors general 
that accept complaints regarding agency misconduct including corruption. 
For further information on efforts to combat corruption, see the 
discussion in Section 27.3. 
 
For information regarding ways the United States has tried to ensure 
accessibility and predictability of non-judicial mechanisms, see Section 
27.3. Generally, information about non-judicial mechanisms is available 
online, including how to file and what happens after the complaint is filed, 
including timelines. Further, information is generally available at least in 
Spanish, although availability of information in other languages varies 
between mechanisms. 

 
Regarding equitability, information about the complaint process is 
available online. As referred to in Section 27.3. OPIC, for example, 
provides information geared to employers and employees, respectively. 
OPIC also provides training to help increase the quality of participation in 
its problem solving mechanism. This type of training can help build 
capacity of parties and equalize power differentials, particularly for 
individuals without legal counsel. 

 
Regarding transparency, most non-judicial mechanisms make final 
decisions publicly available, including: 
 

1. The U.S. National Contact Point (NCP) makes her assessments and 
statements on specific instances publicly available, pursuant to 
the 2011 amendments to the NCP procedure. These assessments 

Below is a brief summary of existing gaps in the effectiveness (as 
described by GP 31 indicators) of State-based mediation-based 
grievance mechanisms.  
 

1. Overall, none of the non-judicial grievance mechanisms at the 
above listed IFIs, OPIC, or the U.S. NCP require remedy for 
harm nor do they enforce dispute resolution agreements. 
Moreover, there is no financial instrument in place, such as a 
fund, bond, or insurance, to ensure that remedy can be 
delivered, nor is there yet a system in place to ensure this 
delivery. As noted in Section 28.1, IFIs and OPIC, for example, 
do not require clients to contribute to a fund or take out 
insurance in case harm occurs. 

2. The U.S. National Contact Point (NCP) for OECD Guidelines for 
Multinational Enterprises: 
a. Gaps in accessibility and transparency of the U.S. NCP are 

addressed in Sections 27.1, 27.2, and 27.3 
3. The Overseas Private Investment Corporation (OPIC) 

a. Sections 27.1 and 27.2 address gaps related to 
accessibility and legitimacy of the OPIC.  

4. The Export-Import Bank of the United States (Ex-Im Bank) 
a. Sections 27.1 and 27.2 address gaps in the legitimacy, 

accessibility, and equitability of Ex-Im Bank. 
5. Whistleblower programs 

a. Section 27.1 and 27.3 addresses gaps in accessibility of 
whistleblower programs, particularly at the Federal 
Bureau of Investigation. 

 
 

Below is a brief explanation of the gaps in effectiveness in the U.S. 
government’s adjudicative mechanisms:  
 

1. U.S. Equal Employment Opportunity Commission (EEOC) 
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and statements are available on the NCP page of the Department 
of State’s website.484  

2. Overseas Private Investment Corporation’s Office of 
Accountability (OA) clearly states in the “confidentiality and 
disclosure” section on its website that it will make problem-
solving and compliance review reports accessible to the public, 
subject to its disclosure policy. Additional information, such as the 
number of requests received, will also be available in OA’s annual 
reports.485 In line with this policy, the OA provides a public 
registry of cases on its website, with information regarding which 
OA function was involved (problem solving or compliance review, 
or both). Information about the case status, including links to 
relevant documents in the cases, such as initial and final problem-
solving reports, is also available.486 

3. The National Labor Relations Board (NLRB) provides a “Cases and 
Decision” webpage, which provides links to searchable databases 
for board decisions, including unpublished decisions, 
administrative law judge decisions, and appellate court motions 
and briefs filed with the court of appeals in support of the NLRB. 
Further increasing transparency and accessibility, the NLRB 
provides the option to subscribe for email delivery of these 
documents. Additionally weekly summaries of NLRB and 
administrative law judge (ALJ) decisions, as well as NLRB-related 
federal appellate decisions, are available.487 

4. The Occupational Safety & Health Review Commission provides a 
searchable database on its website of final ALJ and Commissioner 
decisions, as well as links to ALJ decisions pending review by the 
Commission.488 

5. Executive Office of Immigration Review maintains a “case 
highlights” page that includes files detailing notable cases in 
terms of historical significance and general importance. For more 
cases, it advises visitors to see the web pages of attorneys’ 
offices, special prosecutors, and litigating divisions.489 

a. Gaps in the EEOC’s effectiveness in terms of accessibility 
and equitability are addressed in Section 27.1 and 27.3. 

2. There also effectiveness gaps in laws. Section 27.1 addresses 
gaps in effectiveness related to accessibility and equitability 
of the remedial and adjudicative measures in the Tariff Act of 
1930, the Fair Labor Standards Act (FLSA) and Migrants and 
Seasonal Agricultural Workers Protection Act of 1983 (MSPA).  

 
Gaps in effectiveness also exist in the other mechanisms listed in 
Section 27. 1 that serve as non-judicial dispute resolution 
mechanisms. Below is a brief summary of the gaps in effectiveness of 
these mechanisms: 
 

1. U.S. Commission on Civil Rights  
a. Gaps in the effectiveness of the U.S. Commission on Civil 

Rights, particularly with regard to its accessibility, are 
addressed in Section 27.1.  

2. Ombudspersons stationed at federal agencies including, the 
Department of Homeland Security, Environmental Protection 
Agency, Department of Education, the Food and Drug 
Administration, and the Internal Revenue Service.  
a. Gaps in effectiveness of ombudspersons stationed at 

federal agencies are addressed in Section 27.1.  
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6. Links to Board of Immigration Appeals precedent decisions are 

available on the Department of Justice’s website.490 
7. The Office of Special Counsel for Immigration-Related Unfair 

Employment Practices also maintains a database of complaints, 
settlement agreements, and letters of resolution summaries 
online.491 

 
Transparency in government is also increased by the Freedom of 
Information Act and whistleblower statutes and hotlines. 
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