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EXECUTIVE “UMMA‘Y 
 

“outh AfƌiĐa͛s legislatiǀe aŶd ƌegulatoƌǇ fƌaŵeǁoƌk aƌouŶd ďusiŶess aŶd huŵaŶ ƌights is relatively 

well developed, especially in the context of an emerging economy. However, it appears that, in 

most cases, these laws and regulations are not interpreted as one would expect nor fully 

implemented and enforced. The country is also at an interesting point in time, where multi-

stakeholder discussions and government activities are revolving around legal and policy reforms 

that impact business and human rights. Some examples include the renegotiation of bilateral 

investment treaties (BITs), development of a new investment bill, and talks around the 

development of a new public procurement bill. 

 

At the international level, civil society and the global community at large commend South Africa 

for ratifying the International Covenant on Economic, Social, and Cultural Rights in 2015, albeit 

twenty-one years after signing the covenant. However, commitment to several other international 

and regional instruments is still lacking, including the Optional Protocol to the Convention against 

Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment. 

 

At the same time, South Africa has been quiet on matters involving soft law, especially in the 

context of business and human rights. While many States have openly expressed support for the 

UN Guiding Principles on Business and Human Rights (UNGPs), the South African government is 

currently prioritizing the process around a treaty on business and human rights at the UN level. 

However, the South African Human Rights Commission (SAHRC) has led several capacity building 

initiatives that include a focus on the UNGPs. In addition, several multinational companies in South 

Africa have expressed interest and support for the UNGPs and are building internal capacity around 

them. 

 

UŶdeƌ “outh AfƌiĐa͛s doŵestiĐ legislatiǀe framework, several issues require attention in terms of 

business and human rights impacts: 

  

 Concerns in the labor sphere revolve around job insecurity, inadequate wages, and poor 

working conditions, especially in the informal sector. South Africa has also seen a series of 

pƌotests aƌouŶd outsouƌĐiŶg aŶd the use of ͞ laďoƌ ďƌokeƌs,͟ which is an issue that has been 

prioritized by the government for legal reform. 

 

 Land reform remains a controversial topic in the country, due to the legacies of South 

AfƌiĐa͛s tuƌďuleŶt past aŶd the historically discriminatory dispensation of land. Several laws 

and regulations that may have implications for human rights are silent on the issue, 

including, among others, the Companies Act in South Africa. There is thus an urgent need 

for policy reform that clarifies the human rights responsibilities and accountability of 

company executives and directors. 

 

 South Africa is considered to have one of the best tax administrators in the region, and the 

government is involved in external capacity building initiatives through the South African 

Revenue Service. However, several concerns remain around the issue of illicit financial 

flows due to ongoing transfer pricing and other tax avoidance practices in the country. 
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 The public procurement system in South Africa is frequently under scrutiny, often facing 

allegations of corruption and cartel-related incidents. While South African laws provide 

various guidelines for public procurement practices, there are no prescribed procedures in 

the law or specific oversight mechanisms. 

 

 Human rights due diligence requirements and measurements are still lacking across the 

business spectrum in South Africa, including among State-owned enterprises, which is a 

segment of the economy that is criticized by the South African media as being rife with 

corruption and misadministration. 

 

 In 2013, the South African government unilaterally canceled several of its BITs, mainly with 

Western European countries. Soon after, discussions started around a new bill that would 

replace a number of BITs, including those that were cancelled and some that are coming 

up for renewal. The Protection of Investment Bill, which was passed by the South African 

Parliament towards the end of 2015, will regulate foreign direct investment going forward. 

While the human rights implications are still relatively unclear, the bill has been widely 

criticized for deterring foreign direct investment. 

 

 “outh AfƌiĐa͛s ďusiŶess laŶdsĐape is Ƌuite aĐtiǀe iŶ the field of Đoƌpoƌate goǀeƌŶaŶĐe, 
perhaps most notably through the efforts put into the development of the King Report on 

Corporate Governance, which has a prominent focus on human rights. 

 

 The remedy framework in South Africa consists of a combination of judicial, quasi-judicial, 

and non-judicial remedies. The court system consists of several levels, with the 

Constitutional Court at the apex. The SAHRC is one of a few national human rights 

institutions in the world to have a complaints mechanism and investigative powers. South 

Africa also houses an active Public Protector that has launched several business and human 

rights-related investigations around the abuse of public power, misadministration of public 

funds, and corruption in procurement practices. 

 

 Barriers to access to remedies that victims of corporate human rights abuse face in South 

Africa include a number of issues that are not unique to the country. Apart from recurring 

barriers such as difficulties in piercing the corporate veil and issues around forum non 

conveniens, victims in South Africa face very high legal costs with relatively little financial 

aid, ǁhiĐh is eǆaĐeƌďated ďǇ the ͞loseƌ paǇs͟ pƌiŶĐiple. “outh AfƌiĐa is also kŶoǁn to have 

a legal environment that is not very conducive to successful class-action lawsuits, which is 

often the most appropriate filing class in business and human rights-related cases. 

 

During the compilation of this report, it became increasingly clear that there is a dire need for 

further research into several issues that are linked to business and human rights in South Africa, 

but have not been explored in-depth by civil society or academia before. Such issues include the 

link between business and human rights issues and the topics of corruption, public procurement, 

trade, and investment.  

 

South Africa is home to a vibrant civil society, and the relationship between civil society and 

government has been relatively constructive, particularly in the field of business and human rights 

leading up to the treaty negotiations at the UN Human Rights Council. In this regard, we cannot 
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emphasize enough the need for civil society, academia, practitioners, and government to take the 

information laid out in this document and to develop it further. Bearing in mind the pace at which 

legislative and regulatory frameworks are changed, it is very possible that some of the information 

contained in this report will become outdated. We rely on the business and human rights 

community in South Africa to take it upon themselves to ensure that information around respect 

for human rights in the conduct of business is well documented, updated, and shared with the 

public. 

 

Josua Loots 

Program Manager, Business and Human Rights 

Centre for Human Rights, Faculty of Law, University of Pretoria 

 

Sara Blackwell 

Legal and Policy Coordinator, Frameworks Program 

International Corporate Accountability Roundtable (ICAR) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 5 

INT‘ODUCTION 
 

 

 

In June 2011, the United Nations Human Rights Council unanimously endorsed the UN Guiding 

Principles on Business and Human Rights (UNGPs).1 Three years later, in June 2014, the Council 

called on all of its Member States to develop National Action Plans (NAPs) to promote the 

implementation of the UNGPs within their respective national contexts. 2  This development 

followed similar requests to respective Member States made by the European Union in 20113 and 

20124 and by the Council of Europe in 2014.5 Since 2011, and due in part to these initiatives, a 

number of individual States have developed and published NAPs on business and human rights, 

and many more are currently in the process.6  

 

In August 2013, the International Corporate Accountability Roundtable (ICAR) and the Danish 

Institute for Human Rights (DIHR) launched a joint project to develop guidance on NAPs in the form 

of a ͞toolkit͟ foƌ use ďǇ goǀernments and other stakeholders. 7  This collaboration took place 

following interventions by both organizations on the need for NAPs and for their development in 

line with a human rights-based approach.8 This guidance was published in June 2014, in a report 

entitled National Action Plans on Business and Human Rights: A Toolkit for the Development, 

Implementation, and Review of State Commitments to Business and Human Rights Frameworks.9  

 

“iŶĐe the puďliĐatioŶ of the NAPs Toolkit, ďoth ICA‘ aŶd DIH‘ haǀe iŶstituted seǀeƌal ͞ ƌoad-testiŶg͟ 
projects with country-level partners, wherein aspects of the NAPs Toolkit have been put into 

practice across various national contexts. In this regard, ICAR partnered with the Centre for Human 

Rights (CHR) at the University of Pretoria and the Khulumani Support Group in November 2014 to 

carry out a year-long project that focused on building the capacity of South African civil society with 

regard to business and human rights frameworks and NAPs as a tool for implementation. As part 

of this project, and with the support of ICAR, CHR has developed this report. 

 

 

 

The first component of the NAPs Toolkit is the National Baseline Assessment (NBA) Template. In 

general, a baseline assessment is a study conducted at the start of an intervention to analyze 

current conditions. The results of the baseline assessment can then be used to assess impact. A 

government can use a baseline assessment to compare future conditions with their initial status 

after a particular intervention or program, such as a NAP, has taken place and to provide greater 

understanding of an interventioŶ oƌ pƌogƌaŵ͛s effects and results.10  

 

The NBA Template provides criteria, indicators, and scoping questions by which to assess how far 

ĐuƌƌeŶt laǁ, poliĐǇ, aŶd otheƌ ŵeasuƌes at the ŶatioŶal leǀel giǀe effeĐt to the “tate͛s dutǇ to 
protect human rights under the UNGPs and other international business and human rights 

standards. The NBA Template offers a standardized approach to business and human rights 

baseline analysis across countries. However, ICAR and DIHR designed the NBA Template to be 

adapted by local users to ensure that it can be used in a context-sensitive way. Moreover, the NBA 

Template primarily uses qualitative indicators, but these may be supplemented with quantitative 

indicators and benchmarks at the national level and, if resources permit and States and other 

BACKGROUND  

THE NATIONAL BASELINE ASSESSMENT (NBA) TEMPLATE 
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stakeholders so-desire, at the regional or international levels. The NBA Template itself is found at 

Annex 4 to the NAPs Toolkit.11  

 

Using the NBA Template to develop a country-specific NBA assists States in coherently and 

transparently identifying and selecting measures to include in business and human rights policies, 

including within NAPs. It also facilitates State reporting on the impact of such policies over time 

and supports general business and human rights advocacy within a particular country. To ensure 

cohesion, and in line with the initial purpose of the exercise, the NBA Template follows a structure 

that is based on the structure of the UNGPs. However, it should be noted that since the request 

from the UN Human Rights Council for Member States to use NAPs as an implementation tool of 

the UNGPs, the discourse around business and human rights has been rapidly expanding and 

changing. There is general consensus that NAPs can and should be used to assess implementation 

of business and human rights frameworks beyond the scope of the UNGPs and in a way that 

highlights current progress and gaps in all business and human rights-related legislation, regulation, 

policy, and programs. 

 

 

 

NAPs may be developed in a number of different ways, but should be developed in both host and 

home States of transnational corporations as all national contexts greatly benefit from enhanced 

clarity and accountability with regard to government policies and practices in relation to business 

and human rights. Regardless of focus, NAPs should be developed or adopted by governments 

because they are, by definition, an articulation of State commitments in relation to a particular 

policy area. While some governments have directly led NAP processes, including multi-stakeholder 

consultations, others have relied on civil society, national human rights institutions, or academia in 

carrying out specific steps in the process, including the completion of NBAs. In other contexts, civil 

soĐietǇ gƌoups haǀe ĐoŶduĐted ͞shadoǁ͟ NBAs independent of the government in order to lay the 

foundation for a NAP process or to provide evidence-based recommendations for developing 

business and human rights policies, including within a NAP, at the government level.  

 

In the case of South Africa, the call for a NAP has so far been led by academia and civil society. At 

the time of the publication of this report, however, the South African government had not yet 

committed to developing a NAP on business and human rights. As such, this report and the 

͞shadoǁ͟ NBA it ĐoŶtaiŶs is aiŵed at laǇiŶg the fouŶdatioŶs foƌ a poteŶtial NAP process, and 

supporting general business and human rights advocacy in South Africa. It aims to do so by 

providing an overview of existing legislative and regulatory frameworks relating to business and 

human rights in South Africa, as well as remaining gaps in such frameworks or in their 

implementation.  

 

As a strong advocate for the development of NBAs being the first step in the NAP process, the CHR, 

with the support of ICAR, has completed this ͞shadoǁ͟ South African NBA based on desktop 

research, as well as preliminary consultations with business and human rights practitioners.  

 

It should ďe Ŷoted that this ƌepoƌt aŶd the ͞shadoǁ͟ NBA it ĐoŶtaiŶs aƌe iŶteŶded to ďe liǀiŶg 
documents for further consultation and uptake by civil society, academic institutions, business, and 

government in South Africa, where domestic and foreign policies around business and human 

rights are often changing or being developed. The South African government is also playing an 

active role at the UN Human Rights Council in debating a potential treaty on business and human 

THE SOUTH AFRICAN CONTEXT 
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rights. It is also clear that much is changing in the business and human rights landscape domestically, 

as the South African government has recently canceled several of its bilateral investment treaties 

(BITs) and is in the process of discussing a new bill on foreign investment in its Parliament. It is 

against this backdrop that CHR and ICAR hope that the ͞shadoǁ͟ NBA ǁill ďe fuƌtheƌ deǀeloped ďǇ 
a diverse array of stakeholders in South Africa as such developments emerge.  

 

 

The aim of the NBA Template is to alloǁ foƌ the eǀaluatioŶ of a “tate͛s ĐuƌƌeŶt iŵpleŵeŶtatioŶ of 
the UNGPs and other relevant business and human rights frameworks on a transparent and 

consistent basis and in line with the general principles of the human rights-based approach and 

human rights measurement, as set out in the NAPs Toolkit. Accordingly, the structure of the 

͞shadoǁ͟ NBA for South Africa mirrors that of the UNGPs: the NBA is made up of a set of tables, 

one for each UNGP under Pillar I and those relating to the State remedy aspects of Pillar III. Because 

the UNGPs are wide-ranging in nature, each UNGP is broken down further into a number of 

elements. Indicators are then defined for each element identified. Many of the indicators in the 

NBA Template are derived from relevant international law and standards from intergovernmental 

organizations. However, because these indicators provide increased clarity and can contribute to 

the “tate͛s dutǇ to pƌoteĐt huŵaŶ ƌights, soŵe of these iŶdiĐatoƌs aƌe based on or refer to other 

business and human rights frameworks outside of the UNGPs, such as those devised through multi-

stakeholder initiatives and addressing specific thematic concerns or industry sectors.  

  

The indicators in the NBA operationalize business and human rights frameworks by earmarking a 

concrete piece of information that can be examined, at the national level, as a marker of South 

AfƌiĐa͛s compliance with the UNGP element in question. Short sets of scoping questions are 

included per indicator to provide enhanced clarity. It should also be noted that, in contrast to 

human rights indicators in other contexts, a longer list of indicators is included in the NBA. This is 

because rather than focusing on a single human right (e.g., the right to water), the many business 

and human rights frameworks captured in this NBA reference a host of human rights and labor 

rights standards. Thus, a wide variety of national measures will usually be relevant to satisfying a 

given indicator; however, the list of indicators included is not meant to be exclusive or exhaustive. 

 

Moreover, while it is advised that the NBA be as comprehensive as possible, as noted above, the 

NBA includes indicators in relation to Pillar I and the State remedy aspects of Pillar III only. This is 

largely because the intent of the NBA process is to capture State practice on human rights. 

Corporate respect for human rights may be inferred from examining the various voluntary and 

regulatory mechanisms the State employs, but that is beyond the scope of the authoƌs͛ efforts with 

this NBA and broader work around business and human rights NAPs. Finally, it should be reiterated 

that the aŶalǇsis aŶd appƌoaĐh that haǀe ďeeŶ adopted iŶ deǀelopiŶg the ͞shadoǁ͟ NBA take 
inspiration from established approaches to developing human rights monitoring frameworks based 

on indicators, as well as existing guidance on NAPs.12 

 

APPROACH AND STRUCTU‘E OF THE ͞“HADOW͟ NBA FOR SOUTH AFRICA 
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PILLA‘ I 

States must protect against human rights abuse within their territory and/or jurisdiction by third parties, including business enterprises. This requires 

taking appropriate steps to prevent, investigate, punish and redress such abuse through effective policies, legislation, regulations and adjudication. 

Commentary to Guiding Principle 1 

“tates͛ international human rights law obligations require that they respect, protect, and fulfill the human rights of individuals within their territory 

and/or jurisdiction. This includes the duty to protect against human rights abuse by third parties, including business enterprises.  

 

The State duty to protect is a standard of conduct. Therefore, States are not per se responsible for human rights abuse by private actors. However, 

States may breach their international human rights law obligations where such abuse can be attributed to them, or where they fail to take 

appropriate steps to prevent, investigate, punish, aŶd ƌedƌess pƌiǀate aĐtoƌs͛ aďuse. While “tates geŶeƌallǇ haǀe disĐƌetioŶ iŶ deĐidiŶg upoŶ these 
steps, they should consider the full range of permissible preventative and remedial measures, including policies, legislation, regulations, and 

adjudication. States also have the duty to protect and promote the rule of law, including by taking measures to ensure equality before the law, 

fairness in its application, and by providing for adequate accountability, legal certainty, and procedural and legal transparency. 

1.1. International and Regional Legal Instruments 

Has the government signed and ratified relevant international and regional legal instruments? 

Indicators Scoping Questions 

International Human Rights Legal Instruments 

Has the government signed and ratified relevant international human 

rights legal instruments, such as ICERD, ICCPR, ICESCR, CEDAW, CAT, 

CRC, ICMW, CPED, CRPD, the core ILO conventions, and any 

corresponding protocols? 

Regional Human Rights Legal Instruments 

Has the government signed and ratified relevant regional human rights 

legal instruments, such as the African (Banjul) Charter on Human and 

Peoples͛ ‘ights, the American Convention on Human Rights, the 

European Convention for the Protection of Human Rights and 

Fundamental Freedoms, and any corresponding protocols? 

GUIDING PRINCIPLE 1 
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Other Human Rights Legal Instruments  
Are there any other relevant human rights legal instruments that the 

government has signed and ratified? 

Implementation Status 

The first and second sets of indicators and scoping questions above request information about the international and regional human rights legal 

instruments that the South Africa government has signed and ratified, as such actions holds the South African government legally accountable to 

the standards set out therein. As such, the international and regional human rights legal instruments listed below articulate human rights 

obligations to which the South African government has consented.. This provides both evidence of the South African goǀeƌŶŵeŶt͛s leǀel of 
commitment or lack of commitment to human rights and also demonstrates the framework of human rights harms that the South African 

goǀeƌŶŵeŶt is oďligated to ͞take appƌopƌiate steps to pƌeǀeŶt, iŶǀestigate, puŶish, aŶd ƌedƌess͟ iŶ ƌelatioŶ to thiƌd paƌtǇ abuses. 

 

South Africa has ratified or acceded to the following international human rights instruments:13 

 

1. International Covenant on Civil and Political Rights (ICCPR) – Signed on 3 October 1994 and ratified on 10 December 1998;  

2. International Covenant on Economic Social and Cultural Rights (ICESCR) – Signed on 3 October 1994 and ratified on 12 January 2015; 

3. Optional Protocol to the International Covenant on Civil and Political Rights – Acceded to on 28 August 2002; 

4. Second Optional Protocol to the International Covenant on Civil and Political Rights Aiming at the Abolition of the Death Penalty – Acceded 

to on 28 August 2002; 

5. International Covenant on Economic Social and Cultural Rights (ICESCR) – Signed on 3 October 1994 and ratified on 18 January 2015;  

6. Convention Against Corruption – Signed on 9 December 2003 and ratified on 22 November 2004; 

7. Convention Against Torture (CAT) – Signed on 29 January 1993 and ratified on 10 December 1998; 

8. International Convention on the Elimination of All Forms of Racial Discrimination (CERD) – Signed on 3 October 1994 and ratified on 10 

December 1998; 

9. Convention on Elimination of all forms of Discrimination Against Women (CEDAW) – Signed on 29 January 1993 and ratified on 15 

December 1995; 

10. Convention on the Rights of Persons with Disabilities – Signed on 30 March 2007 and ratified on 30 November 2007; 

11. Convention on the Rights of the Child – Signed on 29 January 1993 and ratified on 16 June 1995; 

12. Optional Protocol on the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography – Acceded 

to on 30 June 2003; 

13. Optional Protocol on the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict – Ratified on 24 October 

2009; 
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14. Amendment to article 43(2) of the Convention on the Rights of the Child – Acceded to on 5 August 1997 and entry into force on 18 

November 2002; 

15. Convention Against Transnational Organized Crime – Signed on 14 December 2000 and ratified on 20 February 2004; 

16. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the UN Convention 

against Transnational Organized Crime – Signed on 14 December 2000 and ratified on 20 February 2004. 

 

South Africa has ratified or acceded to the following ILO Conventions:14 

 

1. Forced Labour Convention (C29, 1930) – Ratified on 05 March 1997; 

2. Labour Inspectors Convention (C81, 1947) – Ratified on 20 June 2013; 

3. Freedom of Association and Protection of the Right to Organise Convention (C87, 1948) – Ratified on 19 February 1996; 

4. Right to Organise and Collective Bargaining Convention (C98, 1949) – Ratified on 19 February 1996; 

5. Equal Remuneration Convention (C100, 1951) – Ratified on 30 March 2000; 

6. Abolition of Forced Labour Convention (C105, 1957) – Ratified on 05 March 1997; 

7. Discrimination (Employment and Occupation) Convention (C111, 1958) – Ratified on 05 March 1997; 

8. Minimum Age Convention (C138, 1973) – Ratified on 30 March 2000– Ratified on 30 March 2000, NB: Minimum age specified-15 year; 

9. Occupational Safety and Health Convention (C155, 1981) – Ratified on 18 February 2003; 

10. Domestic Workers Convention (C189, 2011) – Ratified on 20 June 2013; 

11. Worst Forms of Child Labour Convention (C182, 1999) – Ratified on 07 June 2000; 

12. Safety and Health in Mines Convention (C176, 1995) – Ratified on 09 June 2000; 

13. Night Work (Women) Convention (Revised)(C089, 1948) – Ratified on 02 March 1948; 

14. Convention Concerning Statistics of Wages and Hours of Work (C63, 1938) – Ratified on 08 August 1939; 

15. Underground Work (Women) Convention (C045, 1935) – Ratified on 25 June 1936; 

16. WoƌkŵeŶ͛s CoŵpeŶsatioŶ ;OĐĐupatioŶal DiseasesͿ CoŶǀeŶtioŶ ;‘eǀisedͿ ;CϰϮ, ϭϵϯϰͿ – Ratified 26 February 1952; 

17. Minimum Wage-Fixing Machinery Convention (C026, 1928) – Ratified 28 December 1932; 

18. Equality of Treatment (Accident Compensation) Convention (C019, 1925) – Ratified 30 March 1926; 

19. Unemployment Convention (C002, 1919) – Ratified 20 February 1924; 

20. Tripartite Consultation (International Labour Standards) Convention (C144, 1976) – Ratified on 18 February 2003; 

21. Labour Inspection Convention (C081, 1947) – Ratified 20 June 2013; 

22. Worst Forms of Child Labour Convention (C182, 1999) – Ratified 7 June 2000. 

 

South Africa has ratified or acceded to the following regional human rights legal instruments: 
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1. AfƌiĐaŶ Chaƌteƌ oŶ HuŵaŶ aŶd Peoples͛ ‘ights – Signed on 9 June 1986 and ratified on 9 June 1996; 

2. PƌotoĐol to the AfƌiĐaŶ Chaƌteƌ oŶ HuŵaŶ aŶd Peoples͛ ‘ights on the Rights of Women in Africa – Ratified on 17 December 2004; 

3. PƌotoĐol to the AfƌiĐaŶ Chaƌteƌ oŶ HuŵaŶ aŶd Peoples͛ ‘ights oŶ the EstaďlishŵeŶt of aŶ AfƌiĐaŶ Couƌt oŶ HuŵaŶ aŶd People͛s ‘ights – 

Signed on 9 June 1999 and ratified on 3 July 2002; 

4. African Charter on the Rights and Welfare of the Child – Signed on 10 October 1997 and ratified on 7 January 2000; 

5. African Union Convention on Preventing and Combating Corruption – Signed on 16 March 2004 and ratified on 11 November 2005; 

6. African Union Convention on the Conservation of Nature and Natural Resources – Signed on 18 April 2012 and ratified on 15 May 2013; 

7. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa – Ratified on 15 December 1995; 

8. OAU Convention on the Prevention and Combating of Terrorism – Signed on 14 July 1999 and ratified on 7 November 2002; 

9. Protocol to the OAU Convention on the Prevention and Combating of Terrorism – Ratified on 25 March 2007; 

10. African Youth Charter – Signed on 7 May 2009 and ratified on 28 May 2009; 

11. African Charter on Democracy, Elections and Governance – Signed on 1 February 2010 and ratified on 24 December 2010; 

12. African Convention on the Conservation of Nature and Natural Resources (Algiers Convention) 2003 – Signed on 18 April 2012 and ratified 

on 15 May 2013. 

 

Gaps 

South Africa has signed but not ratified the following international human rights legal instruments: 

 

1. Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment – Signed on 20 

September 2006; 

 

South Africa has not signed the following international human rights legal instruments:  

 

1. International Convention on the Protection of All Migrant Workers and Members of Their Families; 

2. ILO Hours of Work (Industry) Convention (C1, 1919); 

3. ILO Social Security (Minimum Standards) Convention (C102, 1952); 

4. ILO Medical Care and Sickness Benefits Convention (C130, 1969); 

5. ILO Minimum Wage Fixing Convention (C131, 1970); 

6. ILO Holidays with Pay (Revised) Convention (C132, 1970); 

7. ILO Woƌkeƌs͛ ‘epƌeseŶtatives Convention (C135 of 1971); 
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8. ILO Migrant Workers (Supplementary Provisions) Convention (C143, 1975); 

9. ILO Indigenous and Tribal Peoples Convention (C169, 1989); 

10. ILO Maternity Protection Convention (C183, 2000). 

 

South Africa has not signed the following regional human rights legal instruments: 

 

1. AU Convention for the Protection and Assistance of Internally Displaced Persons; 

2. African Convention on the Conservation of Nature; 

3. African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (Kampala Convention); 

4. Protocol on the Statute of the African Court of Justice and Human Rights; 

5. Charter for African Cultural Renaissance. 

 

1.2. International and Regional Soft Law Instruments 

Has the government signed relevant international and regional soft law instruments? 

Indicators Scoping Questions 

International Human Soft Law Rights Instruments 

Has the government signed relevant international human rights soft 

law instruments, such as the UDHR, other UN declarations and/or 

resolutions, and the ILO Tripartite Declaration? 

Regional Human Rights Soft Law Instruments 

Has the government signed relevant regional human rights soft law 

instruments, such as the American Declaration of the Rights and Duties 

of Man and the ASEAN Human Rights Declaration? 

Other Human Rights Soft Law Instruments  
Are there any other relevant human rights soft law instruments that 

the government has signed? 

Implementation Status 

The first and second indicators and scoping questions above request information about the international and regional soft law instruments the 

South African government has signed. Although these instruments are not legally binding, they constitute another part of the human rights 

framework aiming to address the harms that the “outh AfƌiĐaŶ goǀeƌŶŵeŶt should ͞take appƌopƌiate steps to pƌeǀeŶt, investigate, punish, and 

ƌedƌess͟ in relation to third party abuses.  

 

Below is a list of the international and regional soft law instruments the South African government has signed or indicated its support for:  
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1. United Nations 

a. Universal Declaration of Human Rights (UDHR);  

b. United Nations Guiding Principles on Business and Human Rights (UNGPs) – though there is a relatively low level of reaction from 

the South African government on the UNGPs, it was unanimously adopted in 2011 by the United Nations Human Rights Council, 

including South Africa as a Member State; 

c. Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human 

Rights Law and Serious Violations of International Humanitarian Law – adopted without a vote; 

d. United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) – at its adoption in 2007, South Africa voted in favor. 

2. International Labor Organization 

a. Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy; 

b. International Labor Organization (ILO) Declaration on Social Justice for a Fair Globalization; 

c. ILO Declaration on Fundamental Principles and Rights at Work.  

 

Gaps 

Although the South African government has signed or otherwise indicated its support for the international and regional soft law instruments listed 

above, there are others that the South African government has not explicitly supported. 

 

Due to the fact that the majority of voluntary declarations are taken up without a country-by-country vote, it is difficult to list all soft law 

mechanisms at the international and regional level that the South African government has not directly supported. In order to close the gaps in 

the “outh AfƌiĐaŶ goǀeƌŶŵeŶt͛s ƌeĐogŶitioŶ of these ŶoŶ-binding declarations, the South African government should sign or otherwise indicate 

its support for them. 

 

1.3. UN Guiding Principles on Business and Human Rights 

Is the State actively implementing the UNGPs? 

Indicators Scoping Questions 

Formal Statement of Support Has the State given a formal statement of support for the UNGPs?  
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Implementation Structures 

Has the State put in place relevant structures to ensure 

implementation of the UNGPs, for example, through the 

establishment or designation of a body tasked with implementation 

measures or through the allocation of internal resources? 

Capacity-Building 

Has the State put in place measures to capacitate government actors 

and local citizens with knowledge and information on the UNGPs, for 

example, through workshops, conferences, or other events? 

Information 

Has the State disseminated information about the UNGPs through 

public media sources, internal guidance documents, or other 

materials? 

Other UNGPs Implementation Measures 
Has the State taken any other measures to implement the UNGPs 

within the State? 

Implementation Status 

“outh AfƌiĐa͛s foƌŵal support for the UNGPs has been demonstrated in the following ways:  

 

1. Whereas the government has not formally endorsed the UNGPs, institutions such as the South Africa Human Rights Commission (SAHRC) 

haǀe deŵoŶstƌated suppoƌt. The “AH‘C͛s aŶŶual peƌfoƌŵaŶĐe plaŶ foƌ ϮϬϭϰ-2015 makes provision for the role of the Commission in 

business and human rights.15 The plan mentions, though without detailing, the participation of the Commission in several initiatives on 

business and human rights, often drawing from or making use of the UNGPs. The agriculture and mining sectors are singled out as priority 

areas for the Commission; the SAHRC views both of these sectors as opportunities for systemic consideration of business and human 

rights issues, including in relation to service delivery, security, international trade agreements, and other socio-economic challenges. 

2. Also outside the government, majoƌ ĐoƌpoƌatioŶs iŶ “outh AfƌiĐa haǀe also eŶdoƌsed the UNGPs. Foƌ eǆaŵple, “taŶdaƌd BaŶk͛s positioŶ 
is that it ͞recognizes that part of its corporate responsibility is to protect and uphold human rights in its operational practice and financing 

aĐtiǀities iŶ liŶe ǁith the UN͛s GuidiŶg PƌiŶĐiples oŶ BusiŶess aŶd HuŵaŶ ‘ights.͟16 Similar sentiments have been demonstrated by several 

other multinational companies in the mining, private security, and agricultural sectors. 

 

South Africa has put into place the following implementation structures for the UNGPs: 

 

1. Whereas preliminary research has not revealed any formal steps taken by the South African government to implement the UNGPs, the 

South African government has taken a position on an ongoing debate on whether business and human rights are better regulated by a 
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binding treaty as opposed to soft law, such as the UNGPs. The South African government supported Human Rights Council Resolution 26/ 

9, which established an open-ended Inter-Governmental Working Group (IGWG) to elaborate the possibility of developing a binding 

instrument on business and human rights.17 While this is not necessarily an indication of the South AfricaŶ goǀeƌŶŵeŶt͛s willingness (or 

unwillingness) to engage with the UNGPs, it was confirmed by all States at the first meeting of the IGWG that the two processes/proposed 

instruments are not mutually exclusive, but rather, in fact, complimentary. 

2. The SAHRC, in partnership with the Danish Institute for Human Rights, has published a Business and Human Rights Country Guide. The 

Country Guide draws from the UNGPs significantly and is based on the roles and responsibilities of government and companies as set out 

in the UNGPs. The Country Guide offers guidance to corporations on promotion and respect for human rights in South Africa. It is intended 

that the Guide will lead to the development of a NAP on business and human rights in the country.18 

 

Eǆaŵples of “outh AfƌiĐa͛s capacity-building efforts, which include consular outreach, UNGPs events, UNGPs workshops, and public-private 

workshops, are listed below: 

 

1. On 27 June 2013, the South Africa Human Rights Commission held a ͞Business and Transparency Conference,͟ where business experts 

converged to discuss the role and relevance of transparency for the business sector. The discussions involved business stakeholders and 

government representatives and aimed to aid crafting of a NAP for South Africa in implementation of the UNGPs.19 

 

2. The SAHRC also committed itself to include business and human rights as one of its strategic focus areas for 2014-2015. With this in mind, 

the Commission engaged in several capacity building workshops and seminars focusing on business and human rights generally, but also 

drawing from the work that has been done around the UNGPs. 

 

South Africa has attempted to disseminate information to the public in the following ways:  

 

Most of the work around the UNGPs has been led by the SAHRC, including capacity building around business and human rights with a focus 

on the UNGPs, sub-regional knowledge sharing and consultations, the development of a country guide on business and human rights, and 

hosting roundtable discussions on business and human rights and how it relates to other areas of their work. As such, analyzing the efforts of 

the SAHRC to disseminate similar information to the public is insightful in relation to this indicator. 

 

While no dedicated government publication on the UNGPs could be found, the SAHRC does mention the UNGPs and their impact on the 

business and human rights discourse in SAHRC publications. The capacity building and community engagement exercises focusing on business 

and human rights also included several representatives from communities in and around South Africa, resulting in better public knowledge 

and understanding of the UNGPs and the business and human rights discourse in general. 
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Gaps 

The South African government has not publicly or explicitly stated its support for the UNGPs. Of course, when reference is made to the ͞South 

African government͟ in this context, it is a reference to the relevant government departments and agencies. In the South African context, the 

government departments and agencies working closely on international human rights commitments include the Department of International 

Relations and Cooperation (DIRCO), which serves as the South African counterpart to what most other States call the ͞Ministry of Foreign Affairs.͟ 

DIRCO works closely with the Department of Justice and Constitutional Development (DOJCD) on issues concerning international legal obligations, 

including international human rights commitments. 

 

The UNGPs were endorsed unanimously by the UN Human Rights Council on 16 June 2011, including by South Africa. However, since the adoption 

and endorsement of the UNGPs, the South African government has not done much in respect of implementing the UNGPs. In fact, together with 

the Ecuadorian government, the South African government is leading a process that is investigating the possibility of having a treaty on business 

and human rights (see above). While it was confirmed in July 2015 that the UNGPs and the treaty process are not mutually exclusive, they are still 

regarded by many as two competing processes. 

 

It is still very early in the treaty process, which will most likely take a number of years to conclude. Although it is too early to know what the final 

outcome of the process will be, there already are reasons for concern. As it stands, the proposed treaty will only focus on businesses with 

͞transnational character.͛͟ The pƌaĐtiĐal iŵpliĐatioŶs of this limited review are yet to be clarified. In the meantime, States are encouraged to use 

the UNGPs to ensure that the human rights impacts of business are prevented or mitigated as much as possible. The UNGPs do not create any 

new legal obligations, and rely on the domestic legal framework of the State to ensure that the three pillars of the UNGPs (protection by 

government, respect by corporations, and access to remedy) are implemented. The UN Working Group has identified several ways in which the 

UNGPs could be implemented, but most notably through the development of NAPs. At the time of publication of this report, the South African 

government has made no official commitment to work on a NAP or any other method of implementation of the UNGPs. 

 

1.4. Other Relevant Standards and Initiatives 

Is the State supporting or participating in other standards and initiatives relevant to business and human rights? 

Indicators Scoping Questions 

Standards 

Has the government supported other standards on business and 

human rights, such as the IFC Performance Standards, the OECD 

Guidelines for Multinational Enterprises, and the UN Global Compact? 
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Initiatives 

Has the government participated in initiatives, multi-stakeholder or 

otherwise, on business and human rights, such as the Global Network 

Initiative (GNI), the International Code of Conduct for Private Security 

Service Providers Association (ICoCA), and the Voluntary Principles on 

Security and Human Rights (VPs)? 

Implementation Status 

The South African government supports and is involved with the following standards and initiatives: 

 

1. A member of the International Finance Corporation (IFC), which means the country:20 

a. Is a member of the World Bank; 

b. Has sigŶed the IFC͛s AƌtiĐles of AgƌeeŵeŶt; 
c. Commits to upholding the IFC Performance Standards in funded projects. 

2. South Africa is not a member of the OECD, but has a working relationship with the organization on the following fronts:21 

a. Macroeconomic policy and structural reform; 

b. Debt management; 

c. Fiscal policy; 

d. Domestic resource mobilization; 

e. Competition policy; 

f. Agricultural policy; 

g. Public governance; 

h. Rural and urban development; 

i. The fight against bribery; 

j. Development; 

k. Science, technology, and innovation; 

l. Chemicals testing; 

m. Tourism. 

3. Open Government Partnership:  

a. South Africa is implementing the first action plan under the partnership and is in the process of developing the second action 

plan.22 
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Gaps 

The following gaps exist in terms of how the South African government supports and is involved with the following standards and initiatives: 

 

1. Voluntary Principles on Security and Human Rights Initiative: 

a. South Africa is not a participant in this initiative.23  

b. However, a Ŷuŵďeƌ of ĐoƌpoƌatioŶs opeƌatiŶg iŶ “outh AfƌiĐa haǀe Đoŵŵitted theŵselǀes uŶdeƌ this iŶitiatiǀe. The IŶitiatiǀe͛s 
annual report for the year 2013 states that one corporation had reported that its global security team had visited South Africa to 

update the security risk register and evaluate the existing security risk mitigation strategies. The company reported partnering 

with an NGO to provide a five-day train-the-trainers workshop on the Voluntary Principles to personnel in South Africa.24 Other 

companies also reported including training on the Principles for their personnel in the same report. 

2. International Code of Conduct for Private Security Service Providers:  

a. South Africa is not a State member of the International Code of Conduct Association. 

3. Joint International Labor Organization and International Finance Corporation Better Work Standards: 

a. South Africa is not a member.25 

4. The Extractive Industries Transparency Initiative (EITI):  

a. South Africa is not a member of EITI and there exists differing explanations for non-membership.26 

 

1.5. National Laws and Regulations 

Does the general law of the State provide protection against business-related human rights abuses? 

Indicators Scoping Questions 

Constitution 
Does the constitution contain wording aimed at human rights 

protection? 

Labor Law 
Has the government put in place labor laws and regulations to ensure 

the pƌoteĐtioŶ aŶd pƌoŵotioŶ of ǁoƌkeƌs͛ ƌights? 

Environmental Law 

Has the government put in place environmental laws and regulations 

to ensure the protection and promotion of the rights of its citizens to 

health, a healthy environment, and livelihoods including, for example, 

clean water, clean air, and cultivatable land? 
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Property and Land Management Law 

Has the government put in place land management laws and 

regulations to ensure the protection of the rights of its citizens, 

including the recognition of customary land rights and the 

incorporation of human rights considerations into environmental and 

social impact assessments and related licensing practices? 

Health and Safety Law 

Has the government put in place health and safety laws and 

regulations to ensure the physical and mental health of workers and 

communities?  

Corporate and Securities Law 

Has the government put in place corporate and securities laws and 

regulations to support ethical corporate behavior and business respect 

for human rights, such as through financial reporting, 

incorporation/registration, and stock exchange listing requirements? 

Tax Law 
Has the government put in place tax laws and regulations to support 

ethical corporate behavior? 

Trade Law 
Has the government put in place trade laws and regulations to support 

the protection and promotion of human rights within trade practices? 

Disclosure and Reporting 

Has the government put in place law to support disclosure and 

reporting by corporations on human rights, labor rights, 

environmental impacts, corporate social responsibility, or other ethical 

issues? 

Procurement Law 

Has the government put in place laws and regulations to support the 

incorporation of human rights considerations into the procurement by 

the State of goods and services from the private sector? 

Anti-Bribery and Corruption 

Has the government put in place laws and regulations aimed at 

promoting anti-bribery and combatting corruption within and across 

governments? 
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Human Rights Defender and/or Whistleblower Protection 

Has the government put in place laws and regulations aimed at 

protecting the rights of human rights defenders and/or 

whistleblowers? 

Information and Communications Technologies (ICT) Law 

Has the government put in place laws and regulations to ensure the 

protection of access to information, freedom of expression, privacy, 

and other information- and communication-based rights, online as 

well as offline? 

Other Laws and Regulations 

Has the government put in place any other relevant laws and 

regulations aimed at protecting and promoting human rights from 

business-related harms, including torture, genocide, and crimes 

against humanity? Do such laws and regulations extend 

extraterritorially, as permitted by the UNGPs and international human 

rights law? 

Implementation Status 

The first indicator and scoping question above request information about the South African Constitution and whether or not it contains language 

that is protective of human rights. The existence or lack thereof of such language provides evidence as to whether or not the general laws protect 

business-related human rights. 

 

Chapter 2 of the South African Constitution comprehensively lists the different types of human rights protected, including civil, political, and socio-

economic rights. Importantly, Section 8(2) of the Constitution provides that provisions in the Bill of Rights are binding to both natural and juristic 

persons. This essentially means business corporations have a constitutional obligation not to violate constitutional guarantees in the Bill of Rights. 

Stated differently, the Bill of Rights is binding both vertically (State and individual) and horizontally (between non-State actors). 

 

Some of the protected rights under the Constitution27 include: 

 

1. Equality before the law and the right to equal protection and benefit of the law; 

2. Inherent dignity of everyone and the right to have that dignity respected and protected; 

3. Right to freedom and security of the person; 

4. Prohibition of slavery, servitude, and forced labor; 

5. Right to privacy; 
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6. Right to freedom of conscience, religion, thought, belief, and opinion; 

7. Right to freedom of expression; 

8. Right, peacefully and unarmed, to assemble, to demonstrate, to picket, and to present petitions; 

9. Political rights; 

10. Right to freedom of movement; 

11. Labor relations rights; 

12. Environmental and property rights; 

13. Right to housing; 

14. Rights of children; 

15. Right to education; 

16. Right to access information; 

17. Right to just administrative action; 

18. Right to a fair trial. 

 

The second indicator and scoping question relate to labor law and request information on existing labor laws that protect workeƌs͛ ƌights. The 

existence or lack thereof of such laws provides evidence as to whether or not the general laws protect business-related human rights. 

 

The following is a non-exhaustive list of existing South African labor laws that pƌoteĐt ǀaƌious aƌeas of ǁoƌkeƌs͛ ƌights: 
 

1. The Basic Conditions of Employment Act.28 This act gives effect to the right to fair labor practices as provided for in Section 23(1) of the 

Constitution of South Africa. It regulates basic working conditions such as hours of work, leave, remuneration, termination of 

employment, and prohibits employment of children and forced labor. 

2. The Employment Equity Act29 prohibits unfair discrimination, eŵďodies “outh AfƌiĐa͛s affirmative action policy, and establishes the 

Commission for Employment Equity. 

3. The Labour Relations Act30  gives effect to Section 27 of the South Africa Constitution and regulates trade union organization and 

guarantees freedom of association and collective bargaining. The Act also regulates the right to strike and alternative dispute resolution, 

and establishes the Labour Court and the Labour Appeal Court. 

4. The Unemployment Insurance Contributions Act31 provides for the imposition and collection of contributions for the benefit of the 

Unemployment Insurance Fund. 

5. The Occupational Health and Safety Act32 aims to provide for the health and safety of persons at work and for the health and safety of 

persons in connection with the activities of persons at work and to establish an advisory council for occupational health and safety.33 
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6. The Compensation for Occupational Injuries and Diseases Act34 provides for compensation for disablement caused by occupational 

injuries or diseases sustained or contracted by employees in the course of their employment and death resulting from such injuries or 

diseases. 

7. The Skills Development Act35 provides an institutional framework to devise and implement national, sector-specific, and workplace 

strategies to develop and improve the skills of the South African workforce.36 

 

The third indicator and scoping question specifically request information about environmental regulations that are intended to protect the right 

to health, a healthy environment, and livelihoods. Existence or lack thereof of such laws provides evidence on whether or not general laws protect 

business-related human rights. 

 

The following is a non-exhaustive list of relevant existing environmental laws:37 

 

1. National Environmental Management: Biodiversity Act.38 This laǁ pƌoǀides foƌ the ŵaŶageŵeŶt aŶd ĐoŶseƌǀatioŶ of “outh AfƌiĐa͛s 
biodiversity, the protection of species and ecosystems that warrant national protection and sustainable use of indigenous biological 

resources. The Act also provides for the fair and equitable sharing of benefits arising from bio-prospecting involving indigenous biological 

resources. It also provides regulations for the registration of professional hunters, hunting outfitters and trainers (GN1147 - GG38347), 

as well as the Alien and Invasive Species Regulations, 2014 (GG 37885 - GN 598) and regulations to phase-out the use of Polychlorinated 

Biphenyls (PCBs) materials and Polychlorinated Biphenyl (PCB) contaminated materials (G37818 - GN549); 

2. National Environmental Management Act, 1998.39 This law provides regulations for environmental impact assessments. 

3. National Environmental Management: Waste Amendment Act;40 

4. National Environmental Management: Air Quality Act: National Dust Control Regulations;41 

5. National Environmental Management: Waste Act; National Norms and Standards for the Assessment of Waste for Landfill Disposal.42 

 

The fourth indicator and scoping question request information about property and land management law. Specifically, whether laws in this 

category recognize customary land rights and incorporate environmental and human rights into licensing and social impact assessments. Existence 

or lack thereof of such laws provides evidence as to whether or not the general laws protect business-related human rights. 

 

Below is a non-exhaustive list of relevant South Africa laws related to property and land management: 

 

1. The Communal Land Rights Act43 provides for, inter alia, security of tenure by transferring communal lands to communities and regulates 

the democratic administration of communal lands by communities. 

2. The Expropriation Act44 regulates expropriation of land and other property for public use.  
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3. The Extension of Security of Tenure Act45 regulates long-term security of land tenure, conditions of residence on certain land, and 

conditions on and circumstances under which the right of persons to reside on land may be terminated. 

4. The Land Reform (Labour Tenants) Act46 provides for security of tenure of labor tenants and those persons occupying or using land as a 

result of their association with labor tenants. It also makes provision for acquisition of land and rights in land by labor tenants. 

5. The National Heritage Resources Act47 creates a system for management of national heritage resources and outlines the general principles 

that govern heritage resource management throughout South Africa. 

6. The Restitution of Land Rights Act48 provides for the restitution of rights in land to persons or communities dispossessed of such rights 

after 19 June 1913 as a result of past racially discriminatory laws or practices. It also establishes a Commission on Restitution of Land 

Rights and a Land Claims Court. 

7. The Mineral and Petroleum Resources Development Act49 legislates on equitable access to and sustainable development of “outh AfƌiĐa͛s 
mineral and petroleum resources. 

 

The fifth indicator and scoping question request information about whether health and safety laws and regulations that ensure the physical and 

mental health of workers and communities exist. Existence or lack thereof of such laws provides evidence as to whether or not the general laws 

protect business-related human rights.  

 

The following is a non-exhaustive list of relevant existing South Africa health and safety laws and regulations:  

 

1. The Occupational Health and Safety Act50 aims to provide for the health and safety of persons at work and persons in connection with 

the activities of persons at work and to establish an advisory council for occupational health and safety.51 

2. The Mine, Health and Safety Act52 provides for protection of the health and safety of employees and other persons at mines, and the 

enforcement of health and safety measures. It makes provisions for monitoring systems, inspections, investigations, and inquiries to 

improve health and safety. It also affirms the right to refuse to work in dangerous conditions and gives effect to the public international 

law obligations of the State relating to mining health and safety.53 

3. The Compensation for Occupational Injuries and Diseases Act54 provides for compensation for disablement caused by occupational 

injuries or diseases sustained or contracted by employees in the course of their employment and death resulting from such injuries or 

diseases.55 

4. The Occupational Diseases in Mines and Works Act56 regulates payment of compensation in respect of certain diseases contracted by 

persons employed in mines and related work sites. 
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The sixth indicator and scoping question request information about whether corporate and securities laws that support ethical corporate behavior 

and business respect for human rights exist. Existence or lack thereof of such laws provides evidence as to whether or not the general laws protect 

business-related human rights. 

 

The following is a non-exhaustive list of relevant existing South Africa corporate and securities laws that support ethical corporate behavior and 

business respect for human rights: 

  

1. The Finance Markets Act57 provides for the regulation of financial markets, licensing, and regulation of exchanges, central securities 

depositories, clearing houses, and trade repositories. It also provides for regulation and control of securities trading, clearing and 

settlement, and the custody and administration of securities. The Act also prohibits insider trading.  

2. The Companies Act58 and Companies Amendment Act59 requires that all State owned companies, all listed public companies, and all 

companies that have a significant public interest have social and ethics committees (SEC). The role of the SEC is to monitor companies͛ 
activities with regard to social and economic development, good corporate citizenship, health and public safety, consumer relationships, 

and labor and employment. 

3. While not required under law, the Johannesburg Stock Exchange (JSE) annually ranks publicly listed companies in the JSE according to 

their environmental, social, and governance (ESG) performance in an attempt to promote ethical corporate behavior. 

4. Institute of Directors Southern Africa (IoDSA) is a membership based professional organization that promotes good governance in 

business, and is most well-known for the King III reporting standards, which promote reporting based on social, environmental, and 

financial performance.  

 

The seventh indicator and scoping question request information about whether tax laws and regulations that support ethical corporate behavior 

exist. Existence or lack thereof of such laws provides evidence as to whether or not the general laws protect business-related human rights.  

 

The following is a non-exhaustive list of relevant existing South Africa tax laws and regulations:60 

 

1. The Income Tax Act61 regulates taxation of income and donations, recovery of taxes on persons, and deduction by employers from 

eŵploǇees͛ ƌeŵuŶeƌatioŶ aŵoŶg otheƌ thiŶgs. 
2. The Value-Added Tax Act62 regulates taxation in respect to the supply of goods and services and the importation of goods. 

3. The Customs and Excise Act63 provides for the levying of customs and excise duties and a surcharge for fuel levy, Road Accident Fund 

levy, air passenger tax, and an environmental levy. The law also provides for prohibition and control of the importation, export, 

manufacture, or use of certain goods. 

4. The Transfer Duty Act64 consolidates and amends laws on transfer duty. 
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5. The Estate Duty Act65 regulates the estate duty on estates of deceased persons. 

6. The Securities Transfer Tax Act66 provides for the levying of a securities transfer tax in respect of every transfer of any security. 

7. The Securities Transfer Tax Administration Act67 provides for the administration of a securities transfer tax. 

8. The Skills Development Levies Act68 provides for the imposition of a skills development levy. 

9. The Unemployment Insurance Contributions Act 69  regulates the imposition and collection of contributions for the benefit of the 

Unemployment Insurance Fund. 

 

The eighth indicator and scoping question request information about whether the government has put in place trade laws and regulations to 

support the protection and promotion of human rights within trade practices. 

 

The following is a non-exhaustive list of relevant existing South Africa tax trade laws: 

 

1. South African trade law consist of the following key government legislation and policies: 

a. International Trade Administration Act; 

b. New Growth Path; 

c. Industrial Policy Action Plan; 

d. National Industrial Policy Framework; 

e. Trade Policy and Strategy Framework. 

2. Trade in South Africa is overseen and regulated by the International Trade Administration Commission of South Africa (ITAC), which is a 

public entity established in terms of the International Trade Administrative Act. ITAC replaced its predecessor, the Board of Tariffs and 

Trade, and is mandated to foster economic growth and development in order to raise incomes and promote investment and employment 

in South Africa. Its core functions include custom tariff investigations, trade remedies, and import and export control. 

3. The ITAC is guided by four core principles – integrity, trust, accountability, and commitment. The trade remedy element of its work is 

largely focused on protecting the potential human rights impacts of trade in South Africa. There are three trade remedy instruments in 

South Africa. Firstly, anti-dumping measures are taken against injurious dumping imports. In the international trade context, ͞dumping͟ 

refers to a situation where goods are sold in a foreign market at prices lower than in the country of origin. Anti-dumping measures are 

used to protect the competitiveness of local content. Secondly, countervailing measures are used against subsidized imports that threaten 

or cause injury to domestic manufacturers. Lastly, ͞safeguards͟ are actions against trade that may be regarded as fair but which 

overwhelm domestic producers. This is used against unforeseen surges of imports that threaten or cause injury to domestic producers. 
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The tenth indicator and scoping question relate to procurement law and request information about whether existing procurement laws and 

regulations support the incorporation of human rights considerations into procurement decisions. Existence or lack thereof of such laws provides 

evidence as to whether or not the general laws protect business-related human rights. 

 

The following is a non-exhaustive list of relevant existing South Africa procurement laws and regulations:70 

 

1. Constitution of South Africa at Section 217: 217(1) requires State organs, when they contract for goods and services, to do so in 

accordance with a system which is fair, equitable, transparent, competitive, and cost-effective. Section 217(2) permits State organs to 

implement procurement policy providing for protection of persons or categories of persons disadvantaged by unfair discrimination (as 

an exception to the general rule in 217(1)). 

2. The Preferential Procurement Policy Framework Act (PPPFA)71 provides a framework for the implementation of the procurement policy 

contemplated in section 217(2) of the Constitution. 

3. The PPPFA Regulations72 empowers the Minister to make regulations regarding any matter that may be necessary or expedient to 

prescribe in order to achieve the objects of the Act. 

4. The Municipal Systems Act73 provides for the core principles, mechanisms, and processes that are necessary to enable municipalities to 

move progressively towards the social and economic empowerment of local communities, and ensures universal access to essential 

services. 

5. The Local Government Municipal Finance Management Act74 was enacted to secure sound and sustainable management of the financial 

affairs of municipalities and other institutions in the local sphere of government. The law also establishes treasury norms and standards 

for the local sphere of government 

 

The last four indicators and scoping questions request information about anti-bribery and corruption laws, whistleblower protections, and 

information and communication technologies laws that protect access to information and freedom of expression, and other relevant laws and 

regulations. The existence or lack thereof of such laws provides evidence as to whether or not the general laws protect business-related human 

rights.  

 

The following is a non-exhaustive list of relevant anti-bribery and corruption laws, whistleblower protections, information and communication 

technologies laws, and ͞otheƌ͟ laws and regulations: 

 

1. Anti-Bribery and Corruption Law:75  

a. The Prevention and Combating of Corrupt Activities Act76 legislates measures to prevent and combat corruption and corrupt 

activities. It also provides for the offence of corruption and offenses relating to corrupt activities. 
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b. The Local Government: Municipal Finance Management Act:77  See procurement laws above. 

c. The Protected Disclosures Act78 makes provisions for procedures in terms of which employees in both the private and the public 

sector may disclose information regarding unlawful or irregular conduct by their employers or other employees. The Act also 

provides for the protection of employees who make a disclosure. 

d. The Promotion of Administrative Justice Act 79  gives effect to section 33 of the South Africa Constitution on the right to 

administrative action that is lawful, reasonable, and procedurally fair and to the right to written reasons for administrative action. 

e. The Promotion of Access to Information Act80 gives effect to the constitutional right of access to any information held by the 

State and any information that is held by another person and that is required for the exercise or protection of any rights. 

f. The Public Finance Management Act81 regulates financial management in the national government and provincial governments. 

The object of the Act is to ensure that all revenue, expenditure, assets, and liabilities of those governments are managed 

efficiently and effectively. The law also provides for the responsibilities of persons entrusted with financial management in those 

governments. 

g. The Public Service Act82  regulates the organization and administration of the public service of South Africa, conditions of 

employment, terms of office, discipline, retirement, and discharge of members of the public service. 

2.  Whistleblower Protection83:  

a. The Protected Disclosures Act:84 See above on anti-bribery and anti-corruption laws. 

b. The Promotion of Access to Information Act.85 See above on anti-bribery and anti-corruption laws. 

c. The Companies Act86 defines the relationships between companies and their respective shareholders or members and directors. 

It also provides for equitable and efficient amalgamations, mergers, and takeovers of companies as well as makes provision for 

efficient rescue of financially distressed companies and appropriate legal redress for investors and third parties with respect to 

companies. 

3. Information and Communications Law:87 

a. Constitution of South Africa at Section 32 provides that everyone has a right to access information held by the State and any 

information that is held by another person which is required for the exercise or protection of any rights. 

b. The Electronic Communications Act 88  promotes convergence in the broadcasting, broadcasting signal distribution, and 

telecommunications sectors, and provides the legal framework for convergence of these sectors. The law also makes provision 

for the regulation of electronic communications services, electronic communications network services, and broadcasting services 

as well as control of the radio frequency spectrum. 

c. The Postal Services Act89 regulates postal services and operational functions of the postal company. 

d. The Broadcasting Act90 establishes the broadcasting policy for South Africa. 

e. The Independent Communications Authority of South Africa Act91 establishes the Independent Communications Authority of 

South Africa Promotion of Access to information Act (see above on whistleblower laws). 
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Gaps 

Despite the ways that the general law of South Africa provides protection against business-related human rights violations explained under 

͞iŵpleŵeŶtatioŶ status,͟ gaps ƌeŵaiŶ.  
 

The following explains some of the gaps that exist in the protection of business-related human rights abuses under South Africa labor laws: 

 

1. “oŵe of the gaps iŶ “outh AfƌiĐa͛s laďoƌ laǁs ĐaŶ ďe piĐked fƌoŵ ƌeŵaƌks fƌoŵ the JudiĐiaƌǇ. JustiĐe DuŶstaŶ Mlaŵďo, Judge Pƌesident 

of the Labour Court has pointed out that a challenge remains in informal jobs, where conditions are insecure and income inadequate. 

The Judge has called for a re-eǀaluatioŶ of “outh AfƌiĐa͛s laďoƌ laǁs to deteƌŵiŶe the eǆteŶt to ǁhiĐh theǇ guaƌaŶtee deĐeŶt ǁoƌk. The 
judge lamented the adoption of strategies to ͞minimize or avoid labor law.͟ These strategies included outsourcing, use of fixed term 

contracts, temporary and part-time work, and labor brokering.92 

 

The following explains some of the gaps that exist in the protection of business-related human rights abuses under South African property and 

land management laws: 

 

1. Land reforms remain a controversial topic in South Africa. The Restitution of Land Rights Act makes it possible for restitution or equitable 

redress to be given to persons and communities that lost land as a result of past racially discriminatory laws or practices. However, the 

process of acquiring and distributing land has been described as lengthy, which in turn escalates the cost of redistribution as former land-

owners stop investing in the land, leaving farms in poor condition at the point of acquisition. Another criticism is the inadequate post-

settlement support and unavailability of suitable markets, which means few beneficiaries of land reforms transition to sustainable 

farming.93 

 

The following explains some of the gaps that exist in the protection of business-related human rights abuses under South Africa corporate and 

securities laws and tax laws: 

 

1. Corporate and Securities Laws: 

a. M Gwanyanya has identified a number of weaknesses in South AfƌiĐa͛s CoŵpaŶies AĐt.94 He argues that the Act does not expressly 

mention human rights as an issue that companies should be concerned with. Secondly, the Act does not clarify duties of directors, 

particularly on what they are competent to do or not do in light of the Bill of Rights in the Constitution. The Act does not formally 

recognize interests of other stakeholders other than shareholders. Reference to ͞acting in best interest of shareholders,͟ 

Gwanyanya argues, creates an impression that shareholder primacy is still preferred. 
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The following explains some of the gaps that exist in the protection of business-related human rights abuses under South Africa tax laws: 

 

1. Direct human rights impacts are not clear when looking at the legislative framework around tax in South Africa. However, this does not 

necessarily indicate an absence of human rights impacts. Over the past few years, the impacts of tax collection and the policies and 

frameworks regulating tax on human rights have come under much scrutiny in Southern Africa. This was due to several case studies from 

other parts of the sub-region, perhaps most notably Zambia, exposing how multinational companies perform acts of tax avoidance. The 

theory is that the multinational companies avoiding taxes in Africa are keeping the governments in question from fulfilling their own 

human rights obligations due to the loss of income from taxes. It is common knowledge that certain human rights obligations require 

substantial resources, especially in the context of socio-economic rights. However, it is of course theoretical, and relies on several 

variables to be in place. 

2. After it was reported that Africa loses approximately $50 billion US dollars as a result of illicit financial flows each year, the African Union 

Commission, in conjunction with the UN Economic Commission for Africa, formed a High Level Panel on Illicit Financial Flows from Africa. 

Former South African President, Thabo Mbeki, chairs the Panel. While the Panel focuses on the impacts of illicit financial flows from the 

continent at large, a visit to South Africa formed part of its research. South Africa has managed to mitigate, through its legislative and 

regulatory frameworks on tax and the South African Revenue Service (SARS), illicit financial flows from the country in a significant manner. 

Furthermore, SARS played a fundamental role in setting up the African Tax Administrators Forum (ATAF), an organization tasked with and 

focusing on capacity building for tax administrators in Africa. While the engagement aims to address several shortcomings in tax 

administration in Africa, it includes the mitigation of adverse human rights impacts. 

 

The following explains some of the gaps that exist in the protection of business-related human rights abuses under South Africa procurement laws 

and regulations: 

 

1. South African public procurement is first and foremost governed by the Constitution of South Africa, and guided by five principles – 

fairness, equitability, transparency, competitiveness, and cost-effectiveness. These Constitutional requirements are echoed in the Public 

Finance Management Act (PFMA), which is the main piece of legislation in relation to public procurement. The principle of fairness requires 

that procurement procedures be procedurally fair. All processes are required to be open and transparent. They must be conducted 

publicly, and information be made generally available. 

2. The PFMA is implemented through the National Treasury Regulations, and in conjunction with the Preferential Procurement Policy 

Framework Act (PPPFA). The PPPFA constitutes a preferential policy framework aimed at addressing the inequalities of South AfƌiĐa͛s past, 
and prescribes requirements in line with what is known as ͞broad based black economic empowerment,͟ the affirmative action policy of 



 

 30 

the South African government. Some of the provisions may not be applied in certain circumstances, for example, where the provision of 

goods or services are most likely to be done by an international supplier or service provider. 

3. South Africa is a founding member of the World Trade Organization (WTO), and is classified as a developed country by the WTO. In this 

capacity, South Africa is also signatory to the WTO Agreement on Government Procurement. 

4. Recent trends in the South African public procurement space indicate that procurement is being used to create employment for previously 

disadvantaged members of society. There is also an increased focus on local content, and attempts to eliminate corruption from the public 

procurement process. 

5. Although the legislative and regulatory frameworks around public procurement are guided by human rights principles and the Constitution 

of South Africa, there are no special authorities that review claims of non-compliance with procurement legislation. Because decisions 

made by government and/ or State agencies fall under administrative law, the Promotion of Administrative Justice Act (PAJA) mainly 

dictates the rules and procedures for administrative review. PAJA allows any person to institute proceedings before the High Court for the 

review of administrative actions. 

6. While various different methods of carrying out procurement exist, there are no prescribed procedures. As mentioned above, procurement 

processes are guided by human rights principles, but in light of the fact that there are no prescribed procurement processes (and coupled 

with the lack of a specialized oversight mechanism), there is relatively little control to ensure that procurement is done in line with the 

principles as set out in the Constitution. Furthermore, the oversight of any procurement activities relies almost exclusively on a reactionary 

approach, with very little pro-active measures ensuring that procurement takes place in line with human rights principles. 

 

The following explains some of the gaps that exist in the protection of business-related human rights abuses under South Africa information and 

communications technologies (ICT) laws: 

 

1. ICT companies confront a number of human rights issues, including workers͛ ƌights ďoth iŶ a ĐoŵpaŶǇ͛s operations and the value chain. 

Other related concerns include privacy rights, freedom of expression, environmental rights (e.g. with respect to disposal of electronics), 

and rights of vulnerable groups such as children. Currently, there are no laws in South Africa specific to concerns of human rights in 

relation to the ICT sector.  

 

1.6. Investigation, Punishment, and Redress Measures 

Do relevant State agencies responsible for law enforcement address business and human rights?  

Indicators Scoping Questions 
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Sector Risk Assessment 

Is the State undertaking or supporting any specific activities to identify 

specific business sectors or activities that may have particularly 

negative impacts on human rights, such as the extractive, apparel, and 

other sectors? 

Vulnerable Group Assessment 

Is the State undertaking or supporting any specific activities to identify 

specific impacts on particularly vulnerable groups, such as women, 

children, minorities, and indigenous peoples? 

Police 

Have police authorities been provided with information and training 

on issues related to business and human rights? Are the police given 

statutory authority to address business-related human rights harms? 

Labor, Health, and Safety 

Are relevant labor, health, and safety authorities aware of potential or 

actual adverse impacts by business on labor, health, and safety? Are 

such State actors given statutory authority to address business-related 

human rights harms? 

Environment 

Have relevant environmental authorities been provided with 

information and training on issues related to business and human 

rights? Are such State actors given statutory authority to address 

business-related human rights harms? 

Tax  

Have relevant tax authorities been provided with information and 

training on issues related to business and human rights and 

connections to local tax laws? Are such State actors given statutory 

authority to address business-related human rights harms? 

Judicial Grievance Mechanisms 

Are the judiciary, including civil, criminal, and commercial courts, as 

well as employment and other administrative tribunals, and those with 

prosecuting authority informed and trained on issues related to 

business and human rights? Is the judiciary given statutory authority 

to address business-related human rights harms, including through 

civil, criminal, or administrative penalties for business-related human 

rights harms? 
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Non-Judicial Grievance Mechanisms 

Does the State support and/or participate in non-judicial grievance 

mechanisms aimed at securing redress for business-related human 

rights harms, including through entities such as National Human Rights 

Institutions, OECD National Contact Points, or ombudsmen? 

Legal Aid and Assistance 
Does the State support legal aid and assistance that aims to address 

barriers in accessing remedy for business-related human rights harms?  

Other Measures 

Are there any other measures taken by the State to promote the 

investigation, punishment, and redress of business-related human 

rights harms? 

Implementation Status 

In order to assess to what extent relevant State agencies responsible for law enforcement address business and human rights, this section presents 

information about sector risk assessments, vulnerable group assessments, police training, labor, health and safety authorities, environmental 

authorities, judicial grievance mechanisms, non-judicial grievance mechanisms, and other measures the State is taking.  

 

The first and second indicators and scoping questions relate to risk assessments and request information about any efforts the State is taking to 

identify business sectors or activities that pose significant risk of human rights abuses, as well as information about any efforts to identify victims 

that are particularly vulnerable to abuses. 

 

The following is a list of efforts the South Africa government is making to identify high risk sectors or activities through sector risk assessments 

and to identify particularly vulnerable victims through vulnerable group assessments:  

 

1. Sector Risk Assessment: 

a. The Human Rights and Business Country Guide for South Africa has highlighted agriculture, the extractive industry, and 

construction as high risk sectors in the country with respect to the interplay of business and human rights. Concerns in the 

agricultural sector include air and water pollution, barriers to membership in trade unions, displacement, and health and safety. 

In the extractive industry, concerns include barriers to collective bargaining, participation and access to information for 

communities, and violation of human rights by security forces, such as in the deaths of demonstrating workers in Marikana. In 

the construction sector, concerns include undue influence of companies on public officials, failure to prevent accidents and long-

term health effects, and high HIV prevalence rates in the sector. 

2. Vulnerable Groups Assessment: 
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a. The Human Rights and Business Country Guide for South Africa identifies a number of risk holders at the workplace.95 These are 

ethnic minorities, indigenous peoples, migrant workers, persons with disabilities, people living with HIV/AIDS, sexual minorities, 

women, young workers, and temporary workers. These categories of individuals, along with children and refugees/asylum 

seekers, are similarly at risk at the community level. 

 

The fourth and fifth indicators request information about whether safety, health, labor, and environmental authorities are aware of the potential 

harmful impacts of business in their respective fields. They also request information on whether these bodies have the authority to address 

business-related human rights abuses. The existence or lack thereof of this type of knowledge and authority provides evidence as to whether or 

not State agencies responsible for safety, health, labor, and the environment address business and human rights issues. 

 

The folloǁiŶg is a list of ǁaǇs thƌough ǁhiĐh the “outh AfƌiĐaŶ goǀeƌŶŵeŶt͛s labor (occupational health, and safety) body, environmental body, 

and tax body learn about business related abuses and the authority they have to address those abuses:  

 

Labor related legislation that may impact on business and human rights in South Africa generally consist of three pieces of legislation, the 

Occupational Health and Safety Act, Basic Conditions of Employment Act, and the Employment Equity Act: 

1. The Occupational Health, and Safety Act: 

a. The Advisory Council for Occupational Health and Safety (ACOHS) is established under Article 2 of the Amended Occupational 

Health and Safety Act. The ACOHS is mandated to advise the Minister of Manpower on issues around the application and 

implementation of the Occupational Health and Safety Act. The ACOHS may do research and investigations to carry out this 

function, as it deems necessary. This would also apply to situations that relate to potential human rights violations in the context 

of occupational health and safety. The ACOHS may also advise the Department of Manpower about the formulation and 

publication of standards, specifications, or other forms of guidance for the purpose of assisting employers, employees, and users 

to maintain appropriate standards of occupational health and safety. 

2. The Basic Conditions of Employment Act and Amendments: 

a. The Basic Conditions of Employment Act applies to all employers and workers, and regulates leave, working hours, employment 

contract, deductions, pay slips, and termination of employment contracts. Various different issues are covered under the Act, 

and oversight and implementation of the Act depends on the specific issue. The provisions of the Act are broadly regulated in 

practice by Labor inspectors, who are also tasked to advise employers and employees on their rights and obligations in terms of 

employment laws. The Labor inspectors conduct inspections, investigate complaints, and may question persons. The Labor 

inspectors may also serve compliance orders issued by the Labor Court. 

3. The Employment Equity Act: 
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a. The Employment Equity Act (EEA) applies to all employers and workers. It protects workers and job seekers from unfair 

discrimination and provides a framework for implementing affirmative action. The Commission for Employment Equity (CEE) is 

established under Chapter 4 of the EEA. The CEE oversees the implementation of the EEA, and may hold public hearings on 

matters around employment equity. The CEE must also submit an annual report to the Minister of Labor. 

4. The National Environment Management Act: 

a. The National Environment Management Act (NEMA), in conjunction with regulations made under the Act, serves as the main law 

when it comes to environmental affairs. Chapter 2 of NEMA establishes the Committee for Environmental Coordination (CEC), 

which is intended to provide national and provincial government departments with a structure for coordination on high profile 

government initiatives including the National Strategy for Sustainable Development, preparations for annual sessions of the 

United Nations Commission on Sustainable Development, and activities under various other international environmental 

instruments. To assist the CEC in performing its duties, sub-committees on law reform and biodiversity have been established, as 

well as on environmental management plans and implementation plans. 

 

The seventh indicator and scoping question request information about whether the judiciary has the authority to deal with business related 

human rights abuses. The existence or lack thereof of this authority provides evidence on whether or not State agencies responsible for law 

enforcement address business and human rights issues. 

 

The following is a non-exhaustive list of relevant judicial grievance mechanisms in South Africa: 

 

1. South Africa has an independent judiciary that is only subject to the Constitution. Section 166 of the Constitution establishes the following 

courts: the Constitutional Court, the Supreme Court of Appeal, High Couƌts, Magistƌates͛ Couƌts, and other courts that may be established 

through Acts of Parliament. 

2. The Constitutional Court is the highest court in all Constitutional matters. It is the only court that may adjudicate disputes between organs 

of the State in the national or provincial sphere concerning the constitutional status, powers, or functions of any of those organs of State, 

or that may decide on the constitutionality of any amendment to the Constitution or any parliamentary or provincial bill. It also serves as 

the final court of review for all matters concerning human rights, and would therefore be the ultimate adjudicatory body on matters 

related to business and human rights. 

3. The Supreme Court of Appeal (SCA) is the highest court in respect of all matters other than constitutional ones. It has the jurisdiction to 

hear and determine an appeal against any decision of a high court. Decisions of the SCA are binding on all courts of a lower order, and 

the decisions of high courts are binding on magistrate courts within the respective areas of jurisdiction of the divisions.96 

4. High Courts in South Africa have jurisdiction within their specified area over all persons residing or present in that area. These courts hear 

matters that are of such a serious nature that the lower courts would not be an appropriate forum or lack the power to impose the 
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required penalty. Except for cases where a minimum or maximum sentence is prescribed by law, their penal jurisdiction is unlimited and 

includes handing down a sentence of life imprisonment in certain specified cases. 

5. South Africa has several specialist high courts that include: 

a. The Labour Court and Labour Court of Appeal 

b. Land Claims Court 

c. Competition Appeal Court 

d. Electoral Court 

e. Tax Court 

6. Circuit local divisions serve as itinerant courts that are presided over by a judge of the provincial division. These courts periodically conduct 

hearings at remote areas outside the seat of the High Court. The Judge President of the provincial division concerned designates the areas 

in which hearings take place. These courts exist with a view to promote access to justice, and could play an important role in access to 

justice for victims of corporate human rights abuse. 

7. Regional courts are established largely in accordance with provincial boundaries, with a regional court division for each province to hear 

matters within their jurisdiction. These courts adjudicate civil disputes, including divorce proceedings. While the regional courts mainly 

hear civil disputes related to family law, it may adjudicate a civil claim related to business and human rights. 

8. Magistƌates͛ Đouƌts seƌǀe as the fiƌst poiŶt of ĐoŶtaĐt ǁith the foƌŵal judiĐial sǇsteŵ iŶ “outh AfƌiĐa, aŶd theƌefoƌe take up the bulk of 

the DOJCD͛s ƌesouƌĐes.  
9. Small claims courts in South Africa are mandated to adjudicate small civil claims, and are limited to claims of R12,000 (approximately 

$1000 USD). 

10. Equality Courts in South Africa are established under the Employment Equity Act in conjunction with the Promotion of Equality and 

Prevention of Unfair Discrimination Act. These courts were created with the aim to prevent and prohibit unfair discrimination and 

harassment, promote equality, eliminate unfair discrimination, and prevent and prohibit hate speech. The above-mentioned acts also 

provide access to remedies for victims of discrimination, compliance with international law obligations (including treaty obligations), and 

measures to educate the public and raise public awareness about equality. 

11. South Africa has TraditioŶal Đouƌts ;foƌŵeƌlǇ kŶoǁŶ as Chiefs͛ ĐouƌtsͿ iŶ tƌaditioŶal ĐoŵŵuŶitǇ aƌeas iŶ ƌuƌal ǀillages. These Đouƌts aƌe 
presided over by traditional leaders, whose judicial functions are regulated under law. 

12. South Africa has established community courts on a pilot basis to provide speedy resolution of certain types of community offences. 

These courts focus on restorative justice processes. 

13. The “outh AfƌiĐaŶ ‘eǀeŶue “eƌǀiĐe ;“A‘“Ϳ opeŶed a ĐƌiŵiŶal Đouƌtƌooŵ at the JohaŶŶesďuƌg Magistƌate͛s OffiĐe ǁhiĐh is dediĐated to 

the prosecution of tax offenders. 
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14. In 2013/2014, South Africa re-introduced Sexual Offences courts that will be established and become operational within the next three 

years. The courts will have specially trained officials, procedures, and equipment to reduce the chance of secondary trauma for victims 

of sexual offences. 

 

The eighth indicator and scoping question requests information about whether the South African government supports or participates in any non-

judicial grievance mechanisms that provide redress for business related human rights abuses. This information provides evidence as to whether 

or not State agencies responsible for law enforcement address business and human rights.  

 

The following is a non-exhaustive list of non-judicial grievance mechanisms that the South African government either supports or participates in: 

 

1. The South Africa Human Rights Commission may qualify as a non-judicial mechanism by virtue of powers bestowed on the Commission. 

Section 184 of the South African Constitution empowers the Commission to investigate and report on human rights observance and to 

take steps to secure redress for human rights violations. 

2. The Commission for Conciliation, Mediation, and Arbitration (CCMA) is a dispute resolution body established in terms of the Labor 

Relations Act (LRA). It serves as an independent body and does not belong to or controlled by any political party, trade union, or business. 

The CCMA is tasked to hear disputes around labor rights. 

3. Several forms of alternative dispute resolution mechanisms exist in South Africa, some of which are industry or sector specific. Some 

alternative dispute resolution mechanisms are overseen by bodies like the Arbitration Foundation of South Africa (AFSA). AFSA is a joint 

venture between business and the legal and accounting professions. 

4. Other non-judicial grievance mechanisms that are available for South Africans in the context of business and human rights include those 

at the regional and international levels: 

a. International financial institutions: South Africa is a member to several multilateral development banks and financial institutions. 

Most of these institutions have grievance mechanisms that look at business and human rights in the broader context (social and 

environmental implications). 

b. AfƌiĐaŶ CoŵŵissioŶ oŶ HuŵaŶ aŶd Peoples͛ ‘ights ;ACHP‘Ϳ: The ACHPR technically qualifies as a quasi-judicial body, but will for 

purposes of this report be listed as a non-judicial body. While the ACHPR does not have extensive jurisprudence on business and 

human rights related matters, it has heard some communications on issues around land and the involvement of governments in 

corporate human rights abuses. South Africa, as a State paƌtǇ to the AfƌiĐaŶ Chaƌteƌ oŶ HuŵaŶ aŶd Peoples͛ ‘ights, ŵay be 

brought before the ACHPR for adjudication. 

c. The South African government also participates in several dispute resolution forums linked to their participation in bilateral or 

multilateral agreements. For example, as a State party to the International Bank for Reconstruction and Development (IBRD), 

South Africa may be brought before the International Centre for the Settlement of Investment Disputes (ICSID). 



 

 37 

Gaps 

Although the iŶfoƌŵatioŶ pƌeseŶted uŶdeƌ ͞iŵpleŵeŶtatioŶ status͟ eǆplaiŶs hoǁ ƌeleǀaŶt State agencies for law enforcement address business 

and human rights, there are gaps that should be addressed in order to ensure that there are effective investigation, punishment, and redress 

measures in place. 

 

The following explains some of the gaps that exist in how relevant State agencies involved in regulating the environment address business and 

human rights: 

 

1. Although the National Environmental Management Act established a Committee for Environmental Coordination (CEC), the CEC has been 

dysfunctional at times, most notably from 2004 to 2008. The CEC experienced difficulties with regard to its strategic functioning and a 

lack of interest and participation of high-level members. The lack of participation by Directors-General and Heads of Departments within 

the Department of Environmental Affairs and Tourism led to poor decision-making on issues of cooperative environmental management, 

which in turn prevented the CEC from carrying out its function. Poorly defined relationship and links between the CEC and Cluster system 

has also emerged as a problem in uplifting the general strategic functioning of the CEC. 

 

The following explains some of the gaps that exist in how State bodies involved in non-judicial grievance mechanisms address business and human 

rights: 

 

1. Police training initiatives: In communicating with former police officers, it is clear that the South African Police Service has engaged in some 

human rights training initiatives. However, finding information on these initiatives is very difficult. The South African government is 

encouraged to make information regarding special training and capacity building easily accessible and available to the public. 
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States should set out clearly the expectation that all business enterprises domiciled in their territory and/or jurisdiction respect human rights 

throughout their operations. 

Commentary to Guiding Principle 2 

At present States are not generally required under international human rights law to regulate the extraterritorial activities of businesses domiciled 

in their territory and/or jurisdiction. Nor are they generally prohibited from doing so, provided there is a recognized jurisdictional basis. Within 

these parameters some human rights treaty bodies recommend that home States take steps to prevent abuse abroad by business enterprises 

within their jurisdiction.  

 

There are strong policy reasons for home States to set out clearly the expectation that businesses respect human rights abroad, especially where 

the State itself is involved in or supports those businesses. The reasons include ensuring predictability for business enterprises by providing 

coherent and consisteŶt ŵessages, aŶd pƌeseƌǀiŶg the “tate͛s oǁŶ ƌeputatioŶ.  
 

States have adopted a range of approaches in this regard. Some are domestic measures with extraterritorial implications. Examples include 

ƌeƋuiƌeŵeŶts oŶ ͞paƌeŶt͟ ĐoŵpaŶies to ƌepoƌt oŶ the global operations of the entire enterprise; multilateral soft-law instruments such as the 

Guidelines for Multinational Enterprises of the Organization for Economic Co-operation and Development; and performance standards required 

by institutions that support overseas investments. Other approaches amount to direct extraterritorial legislation and enforcement. This includes 

criminal regimes that allow for prosecutions based on the nationality of the perpetrator no matter where the offence occurs. Various factors may 

ĐoŶtƌiďute to the peƌĐeiǀed aŶd aĐtual ƌeasoŶaďleŶess of “tates͛ aĐtioŶs, foƌ eǆaŵple ǁhetheƌ theǇ aƌe gƌouŶded iŶ ŵultilateƌal agreement. 

2.1. Home State Measures with Extraterritorial Implications 

Has the State adopted domestic measures which set out clearly the expectation that businesses domiciled in their territory and/or jurisdiction 

respect human rights abroad? 

Indicators Scoping Questions 

Expectation setting 

Has the State set out and fully disseminated to relevant government 

agencies (including embassies and consulates) clear policy statements 

on the expectation that all companies domiciled in its territory and/or 

jurisdiction respect human rights? 

Criminal or civil liability regimes 

Has the State introduced criminal or civil liability regimes that allow for 

prosecutions or civil lawsuits against corporations based on where the 

corporation is domiciled, regardless of where the offense occurs?  

GUIDING PRINCIPLE 2 
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͞DutǇ of Đaƌe͟ foƌ paƌeŶt ĐoŵpaŶies 

Has the “tate estaďlished a ͞dutǇ of Đaƌe͟ foƌ paƌeŶt ĐoŵpaŶies iŶ 
terms of the human rights impacts of their subsidiaries, regardless of 

where the subsidiaries operate?  

Reporting requirements 

Has the State introduced requirements on companies to publicly 

report on their operations abroad, including on human rights and labor 

issues? 

Support for soft law measures 

Does the State support and participate in relevant soft-law 

instruments, such as the OECD Guidelines and the Due Diligence 

Guidance for Responsible Supply Chains?  

Performance standards for over-seas investments 

Do State institutions that support overseas investment have and 

enforce performance standards that support the protection and 

promotion of human rights? 

Implementation Status 

In order to assess whether the South African government has adopted domestic measures that clearly set out the expectation that businesses 

domiciled in South Africa respect human rights throughout their operations, this section presents information on government activities in 

eǆpeĐtatioŶ settiŶg, the eǆisteŶĐe of ĐƌiŵiŶal oƌ Điǀil liaďilitǇ ƌegiŵes, ͞dutǇ of Đaƌe͟ ƌeƋuiƌeŵeŶts foƌ paƌeŶt ĐoŵpaŶies, reporting requirements, 

government support for soft law measures, and performance standards for overseas investments. 

 

The first indicator and scoping question request information about whether or not the South African government has disseminated policy 

statements to relevant government agencies stating that all South African domiciled companies are expected to respect human rights abroad. 

Whether or not the South African government has done so provides evidence that the government either has or has not adopted domestic 

measures clearly setting out this expectation.  

 

The following is a non-exhaustive list of government activities that may constitute expectation setting: 

 

1. The Department of Trade and Industry (DTI) has incorporated a lot of human rights language in its laws and policies, mainly due to the 

Black Economic Empowerment (BEE) policy of the South African government. The BEE policy is an affirmative action policy aimed at 

empowering those that were previously disadvantaged. The BEE policy permeates all laws related to employment and business conduct, 

setting an expectation from all businesses to take equality matters into account when engaging in business activities. 
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2. Corporate social responsibility (CSR) has also been part of the South African legal framework, and in accordance with the Companies Act, 

all companies are required to set up social and ethics committees to report on the social impacts of businesses in South Africa and South 

African business operating abroad. 

 

The second indicator and scoping question request information about whether or not the South African government has introduced criminal or 

civil liability regimes that allow for jurisdiction over the actions of corporations that are domiciled in South Africa regardless of where the actions 

occurred. Existence of these regimes or lack thereof provides evidence as to whether or not the government has adopted domestic measures 

that clearly set out the expectation that South African domiciled companies need to respect human rights abroad. 

 

The following is a non-exhaustive list of criminal or civil liability regimes in South Africa that have extraterritorial implications for corporations:  

 

1. Corporate criminal liability, especially at the international level, remains contentious. South Africa was an active participant in the 

negotiations leading to adoption of the Rome Statute of the International Criminal Court and ratified it on 1 July 2002.97 The Statute, 

however, makes no provision for corporate criminal liability. At the regional level, the African Union adopted the Protocol on Amendments 

to the Protocol on the Statute of the African Court of Justice and Human Rights. The effect of this Protocol is to merge the African Court 

of Human and Peoples Rights with the Court of Justice of the African Union. The new court will now be referred to as the African Court 

of Justice and Human and Peoples͛ Rights. Article 46C of this protocol introduces, for the first time in the continent, corporate criminal 

liability. If the South African government ratifies the protocol, corporate responsibility for human rights violations will be redefined in an 

unprecedented manner both in South Africa and the rest of the continent.  

 

The fourth indicator and scoping question requests information on whether the South African government requires corporations to publically 

report about their operations abroad, including their human rights impacts. The existence or lack thereof of such reporting requirements provides 

evidence as to whether or not the government has adopted domestic measures that clearly set out the expectation that South African domiciled 

companies need to respect human rights abroad. 

 

1. The Companies Act and Companies Amendment Act require, under Regulation 43, that all State-owned companies, all listed public 

companies, and all companies that have a significant public interest have social and ethics committees (SEC). The role of SECs is to monitor 

the ĐoŵpaŶǇ͛s aĐtiǀities ǁith ƌegaƌd to soĐial aŶd eĐoŶoŵiĐ deǀelopŵeŶt, good Đoƌpoƌate ĐitizeŶship, health aŶd puďlic safety, consumer 

ƌelatioŶships, aŶd laďoƌ aŶd eŵploǇŵeŶt. “ECs aƌe ƌeƋuiƌed to ƌepoƌt oŶ the ĐoŵpaŶǇ͛s peƌfoƌŵaŶĐe oŶ aŶ aŶŶual ďasis. While the 

reporting practices of SECs are still relatively new and undefined, there is no reason to believe that the same reporting standards and 

requirements do not apply if the company operates abroad and is domiciled in South Africa. 
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2.2. Implementation of Recommendations from International or Regional Bodies 

Has the State received and followed-up on recommendations from international or regional bodies, such as the UN Human Rights Council and 

UN tƌeatǇ ďodies, ƌegaƌdiŶg steps to pƌeǀeŶt aďuse aďƌoad ďǇ ďusiŶess eŶteƌpƌises doŵiĐiled ǁithiŶ the “tate͛s teƌƌitoƌǇ oƌ jurisdiction?  

Indicators Scoping Questions 

Human Rights Council Recommendations 

Has the State noted and accepted recommendations from the UN 

Human Rights Council, such as through the Universal Periodic Review 

(UPR) process, that are relevant to preventing abuses abroad by 

companies domiciled within the State͛s teƌƌitoƌǇ oƌ juƌisdiĐtioŶ? Hoǁ 
has the State followed up on these recommendations and has the 

State monitored its implementation of the recommendations?  

UN Treaty Body Recommendations 

Has the State noted and accepted recommendations from UN treaty 

bodies that are relevant to preventing abuses abroad by companies 

doŵiĐiled ǁithiŶ the “tate͛s teƌƌitoƌǇ oƌ juƌisdiĐtioŶ? Hoǁ has the “tate 
followed up on these recommendations? Has the State monitored its 

implementation of the recommendations?  

Other International or Regional Body Recommendations 

Has the State noted and accepted recommendations by any other 

international or regional bodies regarding steps to prevent business-

related human rights abuses abroad? 

Implementation Status 

The three indicators and scoping questions in this section request information on whether or not the South African government has received and 

followed up on recommendations regarding the prevention of business related human rights abuses both domestically and abroad from the 

Human Rights Council, UN treaty bodies, and other international or regional bodies. The existence of follow up on such recommendations or lack 

thereof provides evidence as to whether or not the government sets the clear expectation that companies should respect human rights 

throughout their operations. The following includes information about recommendations received from the Human Rights Council, United Nations 

treaty bodies, and other international or regional bodies and any follow up by the South African government: 

 

1. Human Rights Council Recommendations: According to the Report of the Working Group on the Universal Periodic Review for South 

Africa of 9 July 2012, a number of recommendations were made to South Africa.98 Some of the relevant recommendations on business 

and human rights included a recommendation to consider using international standards for the protection of migrant workers such as 

provided in the Convention on the Rights of All Migrant Workers and Members of their Families as well as the ILO Domestic Workers 

Convention. 



 

 42 

 

In meeting their duty to protect, States should: 

(a) Enforce laws that are aimed at, or have the effect of, requiring business enterprises to respect human rights, and periodically to assess the 

adequacy of such laws and address any gaps; 

(b) Ensure that other laws and policies governing the creation and ongoing operation of business enterprises, such as corporate law, do not 

constrain but enable business respect for human rights; 

(c) Provide effective guidance to business enterprises on how to respect human rights throughout their operations; 

(d) Encourage, and where appropriate require, business enterprises to communicate how they address their human rights impacts. 

Commentary to Guiding Principle 3 

States should not assume that businesses invariably prefer, or benefit from, State inaction, and they should consider a smart mix of measures—
national and international, mandatory, and voluntary—to foster business respect for human rights.  

 

The failure to enforce existing laws that directly or indirectly regulate business respect for human rights is often a significant legal gap in State 

practice. Such laws might range from non-discrimination and labor laws to environmental, property, privacy, and anti-bribery laws. Therefore, it 

is important for States to consider whether such laws are currently being enforced effectively, and if not, why this is the case and what measures 

may reasonably correct the situation.  

 

It is equally important for States to review whether these laws provide the necessary coverage in light of evolving circumstances and whether, 

together with relevant policies, they provide an environment conducive to business respect for human rights. For example, greater clarity in some 

areas of law and policy, such as those governing access to land, including entitlements in relation to ownership or use of land, is often necessary 

to protect both rights-holders and business enterprises.  

 

Laws and policies that govern the creation and ongoing operation of business enterprises, such as corporate and securities laws, directly shape 

business behavior. Yet their implications for human rights remain poorly understood. For example, there is a lack of clarity in corporate and 

securities law regarding what companies and their officers are permitted, let alone required, to do regarding human rights. Laws and policies in 

this area should provide sufficient guidance to enable enterprises to respect human rights, with due regard to the role of existing governance 

structures such as corporate boards.  

 

GUIDING PRINCIPLE 3 



 

 43 

Guidance to business enterprises on respecting human rights should indicate expected outcomes and help share best practices. It should advise 

on appropriate methods, including human rights due diligence, and how to consider effectively issues of gender, vulnerability, and/or 

marginalization, recognizing the specific challenges that may be faced by indigenous peoples, women, national or ethnic minorities, religious and 

linguistic minorities, children, persons with disabilities, and migrant workers and their families. 

 

National human rights institutions that comply with the Paris Principles have an important role to play in helping States identify whether relevant 

laws are aligned with their human rights obligations and are being effectively enforced, and in providing guidance on human rights also to business 

enterprises and other non-State actors. 

 

Communication by business enterprises on how they address their human rights impacts can range from informal engagement with affected 

stakeholders to formal public reporting. State encouragement of, or where appropriate requirements for, such communication are important in 

fostering respect for human rights by business enterprises. Incentives to communicate adequate information could include provisions to give 

weight to such self-reporting in the event of any judicial or administrative proceeding. A requirement to communicate can be particularly 

appropriate where the nature of business operations or operating contexts pose a significant risk to human rights. Policies or laws in this area 

can usefully clarify what and how businesses should communicate, helping to ensure both the accessibility and accuracy of communications. 

 

Any stipulation of what would constitute adequate communication should take into account risks that it may pose to the safety and security of 

individuals and facilities; legitimate requirements of commercial confidentiality; and variations in companies͛ size aŶd stƌuĐtuƌes. 
 

FiŶaŶĐial ƌepoƌtiŶg ƌeƋuiƌeŵeŶts should ĐlaƌifǇ that huŵaŶ ƌights iŵpaĐts iŶ soŵe iŶstaŶĐes ŵaǇ ďe ͞ŵateƌial͟ oƌ ͞sigŶifiĐaŶt͟ to the eĐoŶoŵiĐ 
performance of the business enterprise. 

3.1. Development and Enforcement of Relevant Laws and Regulations 

What laws and regulations exist that directly or indirectly regulate business respect for human rights? 

Indicators Scoping Questions 

Corporate and Securities Law 

Has the State put in place corporate and securities laws and regulations 

to support ethical corporate behavior and business respect for human 

rights, such as those relating to financial reporting, articles of 

incorporation, registration, corporate board, director, and stock 

exchange listing requirements? 

Labor Law 
Has the State put in place labor laws and regulations to ensure business 

ƌespeĐt foƌ ǁoƌkeƌs͛ ƌights? 
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Environmental Law 

Has the State put in place environmental laws and regulations to ensure 

business respect for the rights of its citizens to health, a healthy 

environment, and livelihoods including, for example, clean water, clean 

air, and cultivatable land?  

Property and Land Management Law 

Has the State put in place land management laws and regulations to 

ensure business respect for the rights of its citizens, including the 

recognition of customary land rights and the incorporation of human 

rights considerations into environmental and social impact assessments 

and related licensing practices? 

Health and Safety Law 

Has the State put in place health and safety laws and regulations to 

ensure business respect for the physical and mental health of workers 

and communities? 

Consumer Law 

Has the State put in place consumer laws and regulations to ensure 

business respect for human rights and to promote consumer interest in 

the human rights impacts of purchased products and services? 

Non-Discrimination Law 

Has the State put in place anti-discrimination laws and regulations to 

support ethical corporate behavior and business respect for human 

rights? 

Tax Law 
Has the State put in place tax laws and regulations to support ethical 

corporate behavior and business respect for human rights? 

Trade Law 
Has the State put in place trade laws and regulations to support business 

respect for human rights within trade practices? 

Privacy and Technology Law 

Has the State put in place information security and privacy laws and 

regulations to support ethical corporate behavior and business respect 

for human rights? 

Disclosure and Reporting 

Has the State put in place laws and regulations to support disclosure and 

reporting by corporations on human rights, labor rights, environmental 

impacts, corporate social responsibility, or other ethical issues? 
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Procurement Law 

Has the State put in place laws and regulations to support the 

incorporation of human rights considerations into the procurement by 

the State of goods and services from the private sector? 

Anti-Bribery and Corruption 
Has the State put in place laws and regulations aimed at promoting anti-

bribery and combatting corruption within and across governments? 

Human Rights Defender and/or Whistleblower Protection 

Has the State put in place laws and regulations aimed at supporting 

business respect for the rights of human rights defenders and/or 

whistleblowers? 

Criminal Law 

Has the State put in place criminal laws and regulations to ensure that 

corporate crimes that are related to human rights are investigated, 

prosecuted, and properly sanctioned? 

Civil Law 

Has the State put in place civil laws and regulations to ensure 

investigation, punishment, and redress of business-related human rights 

harms? 

Other Law 
Has the State put in place any other laws and regulations to ensure 

business respect for human rights? 

Implementation Status 

For Corporate and Securities, Labor, Environmental, Property and Land Management, Health and Safety, Non-Discrimination, Tax, Trade, 

Disclosure and Reporting, Procurement, Anti-Bribery and Corruption and Whistleblower protection laws, please see GP 1.5 and GP 1.6. For further 

information on Disclosure and Reporting laws and Criminal and Civil liability, please see GP 2.1.  

 

Consumer Law 

 

Section 38 of the Constitution guarantees access to courts to protect interests of a group or classes of persons. South Africa also has a Consumer 

Protection Act, which entered into force on 1 April 2011. 

 

The Consumer Protection Act seeks to protect consumers from unfair business practices, inferior products, and false or misleading marketing. It 

specifically aims to promote a fair, accessible, and sustainable marketplace for consumer products and services, establish national norms and 

standards to ensure consumer protection, makes provision for improved standards of consumer information, and promote responsible consumer 
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behavior. The Act is further trying to establish a consistent legislative and enforcement framework relating to consumer transactions and 

agreements. It also establishes the National Consumer Commission. 

 

The Consumer Protection Act applies to every transaction occurring within South Africa, and the promotion or supply of any goods or service 

occurring in South Africa. It does not apply to goods or services promoted or supplied to the State, certain industries exempted from the Act, 

credit agreements to the National Credit Act, services under employment contracts, and agreements giving effect to collective bargaining 

agreements. 

 

Consumer rights that are protected under the Consumer Protection Act include: 

 

1. The right to equality in the consumer market and protection against discriminatory marketing practices; 

2. The right to privacy; 

3. The right to choose; 

4. The right to disclosure of information; 

5. The right to fair and responsible marketing; 

6. The right to fair and honest dealing; 

7. The right to fair, just, and reasonable terms and conditions; 

8. The right to fair value, good quality, and safety; and 

9. The right to accountability by suppliers. 

 

Privacy and Technology Law 

 

On 27 November 2013, the Protection of Personal Information (POPI) Act was signed into law in South Africa. However, the actual commencement 

date of the Act is still to be determined and announced in the Government Gazette. POPI is based on the constitutional rights to privacy, and will 

be the overarching piece of legislation on matters of privacy and personal information. POPI will also regulate, in harmony with international 

standards, the processing of personal information by public and private bodies in a manner that gives effect to the right to privacy. 

 

POPI will establish an Information Regulator, which will have the following duties: 

 

1. To provide education on matters concerning privacy and personal information; 

4. To monitor and enforce compliance to the Act by private and public bodies; 

5. To consult with the public on matters related to privacy and personal information; 
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6. To receive complaints and conduct investigations on matters concerning privacy and the protection of personal information; 

7. To conduct research and report to Parliament on matters of privacy and personal information, including any international instruments, 

principles, and standards that may be developed; and 

8. To facilitate cross-border cooperation in the enforcement of privacy laws by participating in any initiative that is aimed at such 

cooperation. 

 

It is expected that POPI will affect all organizations and business entities, due to its wide reach. Organizations and businesses will have one year 

to comply with the provisions of POPI, once entered into force. While POPI will be the main piece of legislation regulating the right to privacy and 

the use of personal information, other existing laws and regulations that are applicable in the South African context include: 

 

1. The Electronic Communications and Transactions Act; 

2. The Regulation of Interception of Communications and Provisions of Communication Related Information Act; 

3. The Promotion of Access to Information Act; 

4. The Consumer Protection Act; 

5. ISO 27001/2; and 

6. ISO 29100. 

 

3.2. Relevant Policies  

Have policies that seek to foster business respect for human rights been adopted and publicly communicated by the State? 

Indicators Scoping Questions 

National Action Plans (NAPs) 

Has the State introduced and/or implemented policies to help facilitate 

business respect for human rights through the adoption of National 

Action Plans (NAPs) on business and human rights, corporate social 

responsibility, development, anti-discrimination, government 

tƌaŶspaƌeŶĐǇ, ǁoŵeŶ͛s ƌights, or human rights in general?   

 Sector-Specific Policies 

Has the State introduced and/or implemented sector-specific policies to 

help facilitate business respect for human rights within particularly high-

risk industries, such as the extractive, apparel, and other sectors? 

Other Policies 
Have other policies been adopted by the State that aim to foster 

business respect for human rights? 
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Implementation Status 

 

National Action Plans (NAPs): 

 

The following National Action Plans (NAPs) and strategies are publicly available and accessible: 

1. National Plans of Action for the Promotion and Protection of Human Rights; 

2. National Action Plan and Strategy to combat racism; and 

3. 365 Day National Action Plan to End Gender Violence. 

 

Gaps 

The general National Plans of Action for the Promotion and Protection of Human Rights was adopted in 1998, and though it is quite wide in its 

focus, it does not make specific reference to business and human rights. The NAP is also quite outdated, and there has been no follow up plan or 

updated version for almost 18 years. 

3.3. Corporate Reporting and Public Communications 

What type of reporting and public communications by business enterprises on how they address their human rights impacts is required by law? 

Indicators Scoping Questions 

Financial Reporting 

Is corporate financial reporting required the State? Is the law clarifying 

that, iŶ soŵe Đases, huŵaŶ ƌights iŵpaĐts aƌe ͞ŵateƌial͟ to the 
economic performance of the reporting company? 

Non-Financial Reporting 

Is corporate non-financial reporting required and enforced by the State? 

Is the law clarifying that, in some cases, human rights impacts are 

͞ŵateƌial͟ to the peƌfoƌŵaŶĐe aŶd opeƌatioŶs of the ƌepoƌtiŶg 
company? 

Public Consultations 

 

Are there legal requirements for companies to have public consultations 

before, during, and after the commencement of a major project that 

may impact local communities? Is there a requirement for the free, 

prior, and informed consent (FPIC) of impacted communities? Is there a 

mandatory public release of environmental and social impact 

assessments by companies? 
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Other Public Communications 
Are there any other legal requirements on companies in terms of public 

communications? 

3.4. Guidance and Incentives 

Does the State provide guidance and incentives for companies in terms of business respect for human rights? 

Indicators Scoping Questions 

Guidance based on industry sectors, human rights issues and company 

size 

Has the State developed guidance for businesses on respecting human 

rights that is appropriate to different industry sectors (for example, high-

risk sectors such as extractives), particular human rights issues (for 

example, working conditions, discrimination), and different types of 

corporations (for example, MNEs, SMEs)? 

Guidance on expected outcomes and best practice 

Has the State provided indicators of expected human rights outcomes, 

information regarding relevant national laws and regulations, and 

examples of best practice and due diligence methods?  

Incentives 

Has the State provided incentives for business respect for human rights, 

such as favorable treatment following non-mandatory self-reporting by 

companies of human rights policies and practices? 

Implementation Status 

Incentives 

 

Mining sector: 

 

Under the Mineral Petroleum Resources Development Act (28 0f 2000) a mining right may only be granted in the event that a social and labor 

plan (SLP) is submitted to the Department of Mineral Resources (DMR). The DMR provides guidelines on employment equity and skills 

development reports that need to form part of the SLP. The objectives of SLPs are: 

 

1. Promote employment and advance the socio-economic wellbeing of all South Africans; 

2. Contribute to the transformation of the mining industry; and 

3. Ensure that holders of mining rights contribute to the socio-economic development of the areas in which they are operating as 

well as the areas from which the majority of the workforce is sourced. 
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3.5. National Human Rights Institutions (NHRIs) 

Has the State formally recognized and supported the role of NHRIs in promoting implementation of the UNGPs?  

Indicators Scoping Questions 

NHRI Establishment, Recognition, and Support 

Has the State established a National Human Rights Institution (NHRI)? If 

so, how was the NHRI established, and what kind of recognition and 

support does the State provide for the NHRI? 

NHRI Focus on Business and Human Rights 

Does the NH‘I͛s ŵaŶdate iŶĐlude ďusiŶess aŶd huŵaŶ ƌights? Does the 
State finance NHRI activities within the field of business and human 

rights? Does the State support the NHRI in providing guidance on human 

rights to business enterprises? Does the State support the NHRI in 

monitoring the national business and human rights situation and to 

provide access to justice for victims of corporate-related human rights 

abuses? Has the role of the NHRI in promoting implementation of the 

UNGPs been formally recognized, and, if so, does the State support the 

NHRI in that role? 

Implementation Status 

The South African Human Rights Commission (SAHRC) maintains a delicate balance in fulfilling its different roles under Section 184 of the 

Constitution, which includes investigations into alleged human rights violations, promoting and protecting human rights, and providing education 

on human rights in South Africa. It should be noted that, similar to some other national human rights institutions elsewhere, the Commissioners 

are political appointments, often with close ties to government. The Commissioners tend to play a very active role in setting the agenda of the 

SAHRC, with dedicated thematic areas. 

 

While the South African government has not publically supported the role of the SAHRC in promoting the implementation of the UNGPs, the 

SAHRC has appointed several focal persons on the issues of ďusiŶess aŶd huŵaŶ ƌights. Hoǁeǀeƌ, due to the “outh AfƌiĐaŶ goǀeƌŶŵeŶt͛s 
ĐoŵŵitŵeŶt to the tƌeatǇ pƌoĐess, aŶd sileŶĐe aƌouŶd the UNGPs, the “AH‘C͛s ǁoƌk aƌouŶd the UNGPs has ďeeŶ liŵited to ĐapaĐity building 

and exploratory discussions. 
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States should take additional steps to protect against human rights abuses by business enterprises that are owned or controlled by the State, or that 

receive substantial support and services from State agencies such as export credit agencies and official investment insurance or guarantee agencies, 

including, where appropriate, by requiring human rights due diligence. 

Commentary to Guiding Principle 4 

States individually are the primary duty-bearers under international human rights law, and collectively they are the trustees of the international 

human rights regime. Where a business enterprise is controlled by the State or where its acts can be attributed otherwise to the State, an abuse 

of huŵaŶ ƌights ďǇ the ďusiŶess eŶteƌpƌise ŵaǇ eŶtail a ǀiolatioŶ of the “tate͛s oǁŶ iŶteƌŶatioŶal laǁ oďligatioŶs. Moƌeoǀeƌ, the closer a business 

enterprise is to the State, or the more it relies on statutory authority oƌ taǆpaǇeƌ suppoƌt, the stƌoŶgeƌ the “tate͛s poliĐǇ ƌatioŶale ďeĐoŵes foƌ 
ensuring that the enterprise respects human rights.  

 

Where States own or control business enterprises, they have greatest means within their powers to ensure that relevant policies, legislation, and 

regulations regarding respect for human rights are implemented. Senior management typically reports to State agencies, and associated 

government departments have greater scope for scrutiny and oversight, including ensuring that effective human rights due diligence is 

implemented. (These enterprises are also subject to the corporate responsibility to respect human rights, addressed in Chapter II.)  

 

A range of agencies linked formally or informally to the State may provide support and services to business activities. These include export credit 

agencies, official investment insurance or guarantee agencies, development agencies and development finance institutions. Where these agencies 

do not explicitly consider the actual and potential adverse impacts on human rights of beneficiary enterprises, they put themselves at risk—in 

reputational, financial, political and potentially legal terms—for supporting any such harm, and they may add to the human rights challenges 

faced by the recipient State. 

4.1. Businesses Owned or Controlled by the State 

Does the State exercise special measures to support the human rights performance of State-owned or -controlled business enterprises? 

Indicators Scoping Questions 

Human Rights Due Diligence Requirements 

What types of human rights due diligence measure by State-owner or –
controlled business enterprises are required by the State? How do 

associated government departments ensure that effective human rights 

due diligence is being carried out? What type of scrutiny and oversight 

do such government departments have over these enterprises (for 

GUIDING PRINCIPLE 4 
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example, inclusion of human rights performance information in 

management reports to relevant State agencies)? 

Supply Chain Management Requirements 

What types of supply chain management measures by State-owned or -

controlled business enterprises are required by the State? How do 

associated government departments ensure that effective supply chain 

management is being carried out? What type of scrutiny and oversight 

do such government departments have over these enterprises (for 

example, inclusion of supply chain information in management reports 

to relevant State agencies)? 

Other Measures 
Has the State set out any other special measures to support the human 

rights performance of State-owned or -controlled business enterprises? 

Implementation Status 

Indicator one and the scoping questions that follow focus on the existence of appropriate human rights due diligence requirements for State-

owned or State-controlled business enterprises. Aside from these requirements, States should assess the effectiveness of these requirements 

and government departments should oversee this. Due diligence requirements are essential measures that enable businesses to predict and 

prevent human rights violations at the work environment. 

 

Below is a list of the appropriate and relevant human rights due diligence requirements that exist for State-owned and State-controlled business 

enterprises in South Africa: 

 

1. BHP Billiton:  

a. The ŵaŶgaŶese ŵiŶiŶg ĐoŵpaŶǇ͛s suďsidiaƌǇ, “aŵaŶĐoƌ, introduced a human rights and security training program in 2013. The 

pƌiŵaƌǇ oďjeĐtiǀe of the tƌaiŶiŶg is to eŶhaŶĐe eŵploǇees͛ ĐapaĐitǇ oŶ ďasiĐ huŵaŶ ƌights pƌiŶĐiples aŶd hoǁ they relate to 

security operations.99 The training modules and the training were developed and delivered by the Centre for Human Rights of 

the University of Pretoria.100 

2. Anglo-American South Africa:  

a. The company introduced the ͞Speak Up͟ initiative in 2001 as a confidential reporting system to allow employees, business 

partners, and other stakeholders to lodge complaints concerning conduct contrary to the values of Anglo-American.101 This 

initiative is managed by Deloitte Tip-offs Anonymous. Complaints are submitted through either an online platform or by 

telephone, fax, e-mail, or regular mail. Complaints can be submitted in English, isiZulu, Afrikaans, IsiXhosa, and Sesotho. 

3. Alexkor Limited: 

a. Alexkor Limited is wholly owned by the government. The core operations of the company are the mining of diamonds in the 

north-west coast of South Africa. The non-core operational activities are comprised of residential services, community services, 
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outside engineering services, external transport services, guesthouses, a fuel station, and an airport. The coŵpaŶǇ͛s Đoƌpoƌate 
social responsibility program has played a key role in employment by directly employing about 3,000 people and in the provision 

of housing, water, education, and healthcare in the communities within which it operates.102  

b. The company has been committed to supporting a hospital at Alexander Bay and has offered substantial contribution to the social 

welfare facility for the Richtersveld pensioners. It also provides free education facilities to all children resident at Alexander Bay 

as well as for children living at nearby mining communities. 

c. Specifically, the following legislations and government policy mechanisms regulate the activities of the company; 

i. The Alexkor Act No. 116 of 1992 (as amended in 2001); 

ii. The Employment Equity Act No. 55 of 1998; 

iii. The King Code of Governance Principles for South Africa 2009 (King III); 

iv. The Mine Health and Safety Act No. 29 of 1996; 

v. The National Environmental Management Act No. 107 of 1998; 

vi. The Preferential Procurement Policy Framework Act, 2000; and  

vii. The Corporate Plan. 

d. Moreover, the company has instituted measures to ensure that all its marketing activities, policies and procedures are gender 

neutral. The company has also established governance policies to ensure that each staff member have a working understanding 

of the laws, rules, and standards applicable to the company and its activities.103 

4. Transnet SOC Limited: 

a. In 2012, the Minister of Public Enterprises called on all State-Owned Companies (SOCs) to sign the UN Global Compact (UNGC).104 

Transnet responded by becoming a signatory in July 2012 and thereby committing to comply with the fundamental human rights 

enshrined in: 

i. The Universal Declaration of Human Rights; 

ii. The UN Guiding Principles on Business and Human Rights; and 

iii. The South African Bill of Rights in the 1996 Constitution.105 

b. Therefore, the Remuneration, Social, aŶd EthiĐs Coŵŵittee of the Boaƌd ǁas tasked to ŵoŶitoƌ the CoŵpaŶǇ͛s aĐtiǀities 
particularly on issues pertinent to human rights, equality, health, labor, and consumer relations.106 

 

The second indicator and scoping questions address the existence of supply chain management requirements that apply to State-owned or -

controlled business enterprises. The scoping questions also address the efficacy and oversight of these requirements. Human rights abuses can 

occur anywhere along the supply chain, so it is essential for businesses to know and scrutinize every level, from raw materials, to labor, to output. 

Below is a non-exhaustive list of relevant and existing supply chain management requirements: 

 

1. Preferential Procurement Policy Framework Act 5 Of 2000: 
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a. The Act gives effect to section 217(3) of the 1996 Constitution by providing a framework for the implementation of the 

procurement policy contemplated in section 217(2) of the Constitution and to provide for associated matters.107 Even though the 

Act is silent on discrimination based on race, color, religion, sex, or origin, it stipulates that people with disabilities should not be 

disĐƌiŵiŶated agaiŶst aŶd also giǀes pƌefeƌeŶĐe to ͞HistoƌiĐallǇ DisadǀaŶtaged IŶdiǀidual ;HDIͿ,͟ espeĐiallǇ feŵales aŶd peƌsoŶs 
with disabilities.108 

2. Employment Equity Act Amendment Act 47 of 2013: 

a. This Act amended the Employment Equity Act of 1998 and further regulates the prohibition of unfair discrimination against 

employees and addresses the evidentiary burden of proof in allegations of unfair discrimination. 109  It also regulates the 

formulation and implementation of employment equity plans which are to be submitted to the Director-General by State-Owned 

Companies.  

b. Sub-section 1 of Section 6 states that ͞no person may unfairly discriminate, directly or indirectly, against an employee, in any 

employment policy or practice, on one or more grounds, including race, gender, sex, pregnancy, marital status, family 

responsibility, ethnic or social origin, color, sexual orientation, age, disability, religion, HIV status, conscience, belief, political 

opinion, culture, language and birth or on any other arbitrary ground.͟110 Therefore, any difference in terms and conditions of 

employment between employees of the same employer doing the same work of equal value that is directly or indirectly based 

on any one or more of these grounds is unfair discrimination. 

 

Gaps 

Gaps still exist despite the fact that the South African government has put in place mechanisms addressing human rights due diligence and supply 

chain management for State-owned and State-controlled business enterprises. 

 

AŶ eǆplaŶatioŶ to the eǆistiŶg gaps iŶ the “outh AfƌiĐaŶ goǀeƌŶŵeŶt͛s aĐtiǀities foƌ huŵaŶ ƌights due diligeŶĐe foƌ “tate-owned and State-

controlled business enterprises is as follows: 

 

1. New Companies Act of 2008: 

a. The South African government possesses a general incorporation statute. The conduct of business in South Africa is regulated by 

national legislation applicable to all industries as well as national industry specific legislation.111  

b. The conduct of corporate business is governed by New Companies Act 71 of 2008 and the Close Corporations Act 69 of 1984.  

c. The Companies Act and Close Corporations Act were substituted with the New Companies Act 71 of 2008. Through this act, the 

government has created legal and organizational frameworks that regulate government corporations.  

d. Currently, any human rights and due diligence efforts are coordinated across corporations; however, the uncoordinated nature 

of the monitoring and supervisory mechanisms leaves significant gaps. Nevertheless, the Neǁ CoŵpaŶǇ͛s AĐt of ϮϬϬϴ ŵakes 
provisions for standardized budgeting and auditing practices for all State-owned enterprises. This mechanisms could be used to 

address human rights due diligence because the requirements are critical for all for government businesses.112  
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2. Centralized oversight: 

a. Even though there is a Minister of Public Enterprises within the executive branch, no single agency is responsible for the oversight 

and supervision of State-Owned Companies (SOCs). In other words, there is no specific department mandated to regulate 

government companies with a central management interest. This phenomenon poses a great gap in terms of centralized 

supervision and implementation monitoring. 

3. The Parliamentary Portfolio Committees: 

a. The Portfolio Committees of the South African Parliament exercise effective oversight over the activities of SOCs and other 

executive bodies and their agencies. These committees oversee and scrutinize all the operations of all government companies. 

Meanwhile, each SOC is overseen by the departments and departmental committees with jurisdiction over their activities. This 

constitutes a duplication of efforts and functions, and inhibits coordination and common practices among government companies 

which make human rights due diligence standards difficult to establish. 

4. Poor Integration of State Relations with Business Enterprises: 

a. The State should demand business enterprises to conduct human rights due diligence as part of their core operations especially 

in SOCs. The institution of the due diligence principle as a minimum threshold will be a key strategy to communicate to the 

business world, as well as raise standards of the social corporate responsibility of businesses in the private sector. 

 

Below is a brief explanation of some of the gaps in South African government activities for supply chain requirements for State-owned or -

controlled business enterprises: 

 

1. Guidelines for Sustainable Supply Chain Management: 

a. Section 43(5) of the Companies Act 71 of 2008 establishes a Social and Ethics Committee compulsory to all State-owned 

companies, listed public companies, and companies that score above 500 points in terms of regulation 26(2) of the New 

Companies Act.113 This committee is responsible for ensuring that businesses work towards transforming the communities in 

which they operate and protect the safety, health, and dignity of employees. 

2. United Nations Global Compact: 

a. The United Nations (UN) Global Compact requests companies to embrace and enact nine universal principles in the areas of 

human rights, labor standards, and the environment.114 More than 12 State-owned companies have become signatories to the 

compact and continue to support the UN Global Compact through their sustainable practices. 

These guidelines apply to all businesses, not just government-owned or controlled entities, and the South African government has a significant 

opportunity to fully implement these guidelines with the businesses it has direct influence over. 

 



 

56 

 

4.2. Businesses Receiving Substantial Support and Services from State Agencies 

Does the State exercise special measures to support the human rights performance of businesses receiving substantial support and service from 

State agencies (for example, export credit agencies, public banks, public pension funds, official investment insurance or guarantee agencies, 

development agencies, or development finance institutions)? 

Indicators Scoping Questions 

Human Rights Considerations 

Has the State required that businesses receiving substantial support and 

services from State agencies take into account human rights 

considerations? 

Human Rights Due Diligence Requirements 

What types of human rights due diligence measures by State-supported 

businesses are required by the State? How do associated government 

departments ensure that effective human rights due diligence is being 

carried out? What type of scrutiny and oversight do such government 

departments have over these businesses? 

Other Measures 
Has the State set out any other special measures to support the human 

rights performance of State-owned or -controlled business enterprises? 

Implementation Status 

The first indicator and scoping question consider human rights considerations required of businesses receiving substantial support and services 

from State agencies. Though these businesses are not directly controlled by the State, they receive significant investment and support and thus 

should be held to similar standards in their human rights conduct. Below is a non-exhaustive list of other relevant and existing measures that 

require human rights considerations: 

 

1. Development Bank of Southern Africa (Development Bank of Southern Africa Amendment Act, 2014): 

a. The Development Bank of Southern Africa performs the economic development function of the South African government within 

the framework of the Constitution.115 The Interim Constitution (Act 200 of 1993), later repealed  and replaced by the Constitution 

(Act 108 of 1996), transformed the roles and function of the Bank to promote economic development and growth within the 

African region and the oceanic islands within an integrated financial development system targeted at efficient deployment of 

scarce resources.116 On this account, the Bank is now mandated to operate in African territories to participate in large scale 

infrastructure and strategic investments with the potential to enhance trade and economic growth on the continent to support 

“outh AfƌiĐa͛s ĐoŵŵitŵeŶt to ƌegioŶal iŶtegƌation. The projects and investments are supposed to meet standards requiring the 

right to bargain, minimum age, prohibition of forced labor, and acceptable conditions of work. 
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The second indicator and scoping questions consider human rights due diligence requirements for businesses receiving substantial support and 

services from State agencies. Due diligence is crucial for all businesses connected to a State actor, even if they are not controlled directly. Below 

is a non-exhaustive list of other relevant and existing human rights due diligence requirements: 

 

1. The Employment Equity Amendment Act of 2013 (EEA): 

a. The EEA Act requires all contractors to offer the same wages and fringe benefits to all employees including laborers and 

mechanics they employ locally based on the prevailing wages and fringe benefits when they are employed directly at the site of 

work.117 It also stipulates that contractors should insert a due diligence provisions requiring their subcontractors to comply with 

these directives. 

2. The International Finance Corporation (IFC): 

a. The IFC, a member of the World Bank Group, holds all of its clients to a due diligence regime composed of eight Performance 

Standards and accompanying Guidance Notes.118 The IFC͛s PeƌfoƌŵaŶĐe “taŶdaƌds ĐoŶtaiŶ Ŷuŵeƌous requirements, including 

environmental protection, land acquisition and resettlement procedures, protection of affected communities and indigenous 

peoples, security issues, observance of international labor standards, and associated supply chain assessment. 

b. This due diligence regime contains three steps: 1) a pre-approval assessment process; 2) the adoption of policies that conform 

to the IFC͛s staŶdaƌds; and 3) contractual undertakings to comply with these standards throughout the life of their projects. 

3. The Organization for Economic Cooperation and Development (OECD): 

In June 2012, the OECD Council adopted a Recommendation on Common Approaches for Officially Supported Export Credits and 

Environment and Social Due Diligence, addressing both environmental and social impacts for the first time. The Recommendation 

requires due diligence through the consideration of these impacts and risks as an integral part of the decision-making and risk 

management process.119 

 

Gaps 

Although the South African goǀeƌŶŵeŶt has adopted the ŵeasuƌes disĐussed uŶdeƌ ͞iŵpleŵeŶtatioŶ status͟ to suppoƌt the huŵaŶ ƌights 
performance of businesses receiving substantial support and service from State agencies, there are gaps in these measures. Below is a brief 

explanation of the gaps in South African government activities for human rights considerations: 

 

1. Development Bank of Southern Africa: 

a. Although the DBSA is a State-owned company operating within the framework of the Constitution, the Bank has serious 

institutional deficiencies and accountability gaps that can cause harm on the operational field and hence lead to failed projects 

and investments.120 The DBSA has a zero tolerance approach to dishonest, corrupt, and illegal conduct. However this approach, 

ǁhiĐh is ĐeŶtƌal to the BaŶk͛s Code of EthiĐs, lack enforcement and noncompliance of legal requirements such as labor rights and 

discrimination are not duly investigated nor are appropriate measures taken in areas where such practices may be more 

prevalent.121 



 

58 

 

b. Despite the fact that the Bank does not tolerant criminal behavior and makes provision for formal charges to be laid against any 

perpetrator, this is loosely defined and enforced, espeĐiallǇ oŶ aĐts that ĐoŶstitute ĐƌiŵiŶalitǇ. The BaŶk͛s ĐoŵpƌeheŶsiǀe 

management approach covers all operations and risks associated with corrupt and dishonest behavior, but no one has been 

dismissed or prosecuted on such grounds.  

 

Below is a brief explanation of the gaps in South African government activities for human rights due diligence requirements: 

 

1. The South African Reserve Bank: 

a. The South African Reserve Bank was prepared to extent Rand 2 billion in loans to Swaziland in 2011, which was guaranteed by 

the South African government. 122  This iŶdiĐates the goǀeƌŶŵeŶt͛s iŶĐoŶsisteŶt positioŶ on human rights and democracy, 

especially in its foreign policy. The conditions on which the government guaranteed the loan include human rights and democracy 

provisions based on a 2004 bilateral agreement between the two countries that was never really implemented. It is unclear why 

this was allowed to happen when the inadequacy of human rights, democratic governance, and respect for the rule of law has 

ĐoŶtƌiďuted to ŵuĐh of “ǁazilaŶd͛s ĐuƌƌeŶt eĐoŶoŵic challenges that now require financial support from the South African 

government. There are also doubts as to whether these human rights conditions will be effectively implemented and monitored 

this time around, or even be accepted by the government of Swaziland. 
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States should exercise adequate oversight in order to meet their international human rights obligations when they contract with, or legislate for, 

business enterprises to provide services that may impact upon the enjoyment of human rights. 

Commentary to Guiding Principle 5 

States do not relinquish their international human rights law obligations when they privatize the delivery of services that may impact upon the 

enjoyment of human rights. Failure by States to ensure that business enterprises performing such services operate in a manner consistent with 

the “tate͛s huŵaŶ ƌights oďligatioŶs ŵaǇ eŶtail ďoth ƌeputatioŶal aŶd legal ĐoŶseƋueŶĐes foƌ the “tate itself. As a necessary step, the relevant 

seƌǀiĐe ĐoŶtƌaĐts oƌ eŶaďliŶg legislatioŶ should ĐlaƌifǇ the “tate͛s eǆpeĐtatioŶs that these eŶteƌpƌises ƌespeĐt huŵaŶ ƌights. States should ensure 

that theǇ ĐaŶ effeĐtiǀelǇ oǀeƌsee the eŶteƌpƌises͛ aĐtiǀities, iŶĐludiŶg thƌough the provision of adequate independent monitoring and 

accountability mechanisms. 

5.1. Public Service Delivery 

Does the State ensure that human rights are protected in situations where private enterprises provide for government services that may impact 

upon the enjoyment of human rights? 

Indicators Scoping Questions 

Legislative or Contractual Protections 

Has the State adopted legislative or contractual protections for human 

rights in delivery of privatized services by the central or local 

government, for example, for the provision of services related to 

health, education, care-delivery, housing, or the penal system? Do such 

protections include a State-performed human rights impact 

assessment of the potential consequences of a planned privatization of 

provision of public services, prior to the provision of such services? Do 

puďliĐ pƌoĐuƌeŵeŶt ĐoŶtƌaĐts ĐlaƌifǇ the “tate͛s eǆpeĐtatioŶ that 
businesses respect human rights in delivering services and comply with 

human rights standards? 

Awareness-Raising 

What measures does the State take to promote awareness of and 

respect for human rights by businesses that the State commercially 

contracts with? 

GUIDING PRINCIPLE 5 
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Screening 

What kind of screening processes does the State have in place to 

promote business respect for human rights? Does the State engage in 

selective processes that give preferential treatment to companies that 

demonstrate respect for human rights? Does the State exclude from 

the bidding process those companies that have demonstrated poor 

respect for human rights (such as poor and hazardous working 

conditions, as well as excessive use of force or maltreatment of 

individuals receiving care)? 

Monitoring and Oversight 

Do relevant State agencies effectively oversee the activities of the 

enterprises that provide services on behalf of the State? Does the State 

provide for adequate independent monitoring and accountability 

mechanisms of the activities of the private providers? Does the State 

provide for specific oversight of high-risk services, such as those related 

to health and security? 

Other Measures 

Is the State a party to the Monteux Document on Pertinent 

International Legal Obligations and Good Practices for States Related to 

Operations of Private Military and Security Companies During Armed 

Conflict? If so, how does it incorporate commitments into national 

laws? Is the State party to the International Code of Conduct for Private 

Security Providers, and if so, how does it incorporate commitments into 

national laws and procurement processes? Is the State party to the 

Voluntary Principles on Security and Human Rights? If so, how does it 

incorporate commitments into national laws, including around the 

provision of public security? Has the State put any other measures in 

place to ensure that public service delivery by private enterprises does 

not have any negative human rights impacts?  

Implementation Status 

The first indicator and scoping questions consider legislative or contractual protections adopted by the State to protect human rights in 

government procurement, including impact assessments and compliance clauses within the contract. These protections are the first line of 

defense in preventing human rights abuses in government procurement and contracting. 

 

Below is a non-exhaustive list of other relevant and existing legislative or contractual protections to support human rights in government 

procurement: 
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1. Promotion of Equality and Prevention of Unfair Discrimination Act of 2000: 

a. This act is partially in tandem with the provisions of the International Covenant on Civil and Political Rights by protecting 

against discrimination at work within South African geographic borders. It further requires that government contractors 

comply with human rights principles and that employees are treated equally during employment, without regard to their 

race, color, religion, sex, or national origin.123 

b. The AĐt also desigŶates Magistƌates͛ Couƌts as eƋualitǇ Đouƌts to pƌoŵote eƋualitǇ aŶd pƌeǀeŶt uŶfaiƌ disĐƌiŵiŶation at the 

workplace both in the public and private sectors within South Africa.124 To give effect to the Act and sections 9 and 23(1) of 

Schedule 6 of the 1996 Constitution of South Africa, it seeks to prevent and prohibit unfair discrimination and harassment, 

to promote equality and protect human dignity, as well as to prohibit hate speech in the workplace and to deal with issues 

connected therewith.125 

c. Moreover, the Act primarily attempts to eradicate social and economic inequalities that are systemic in the South African 

society generated through historical events such as colonialism, apartheid, and patriarchy which subjected a majority of the 

population to great pain and suffering.126 To this end, both the public and private firms, as well as foreign firms doing business 

on South African soil, are obliged to comply with the provisions of the Act. 

2. Preferential Procurement Policy Framework Act 5 of 2000: 

a. The Act gives effect to section 217(3) of the 1996 Constitution by providing a framework for the implementation of the 

procurement policy contemplated in section 217(2) of the Constitution and to provide for associated matters. Even though 

the Act is silent on discrimination based on race, color, religion, sex, or origin, it stipulates that people with disabilities should 

Ŷot ďe disĐƌiŵiŶated agaiŶst aŶd also giǀes pƌefeƌeŶĐe to ͞HistoƌiĐallǇ DisadǀaŶtaged IŶdiǀidual ;HDIͿ,͟ espeĐiallǇ feŵales 
and persons with disabilities.127 

3. The Employment Equity Amendment Act (EEAA) 47 of 2013: 

a. The EEAA regulates the prohibition of unfair treatment and discrimination against employees by employers within South 

Africa. It is also controls the certification of psychometric testing of employees to prevent unfair discrimination on the 

grounds of intellectual disabilities by employers.128 The Act further provides for the evidentiary burden of proof in allegations 

of unfair discrimination at the workplace by employers and regulates the preparation and delivery of employment equity 

plans as well as the submission of reports by designated employers to the Director-General to ensure that business 

enterprises comply with the provisions in the Act.129 If a contractor or subcontractor fails to comply with these guidelines, 

they open themselves up to civil and criminal liability, as well as possible debarment. 

4. Occupational Health and Safety Act 181 of 1993: 

a. This act provides for the health and safety needs of employees at work and for the health and safety of persons in relation 

to the use of plants and machinery in the discharge of their duties.130 It seeks to protect employees and other persons at 

work against occupational health hazards—health and safety issues arising out of or in connection with the activities of 

employees at work.131 
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b. Moreover, the Act establishes an Advisory Council on Occupational Health and Safety to oversee the implementation and 

enforcement of the provisions in the act and other related matters connected therewith. It establishes the Ministry of Labor 

as the lead implementer and supervisory body.132  

5. The Basic Conditions of Employment Amendment Act 11 of 2002: 

a. This act gives effect to the right to fair labor practices provided under Section 23(1) of the South African Constitution and 

other relevant international laws by establishing and providing for the controlling of basic conditions of employment in both 

the public and private sectors in South Africa.133 It ensures that business enterprises comply with the obligations of the 

Republic as a member State of the International Labour Organisation (ILO) and provide for matters related therewith. The 

Ministry of Labor is the supervisory body to the implementation of this act.134 

6. Protection from Harassment Act, 2010: 

a. This act provides for the issuing of protection orders against harassment and seeks to effect consequential amendments to 

the Fire Arms Control Act of 2000 by providing for matters connected therewith.135 It also protects fundamental human rights 

and freedoms enshrined in the Bill of Rights in the Constitution.136  

b. These human rights include: the right to equality; the right to privacy; the right to dignity; the right to freedom and security 

of the person, which incorporates the right to be free from all forms of violence from either public or private sources; and 

the rights of children to have their best interests considered to be of paramount importance.137 In order to afford victims of 

harassment an effective remedy against such behavior, the act introduces measures that seek to enable the relevant organs 

of the State to give full effect to the provisions of the Act. 

7. The United Nations Convention on the Elimination of all forms of Discrimination against Women (CEDAW): 

a. South Africa has international commitments and obligations under the CEDAW, a binding international treaty and customary 

law in the field of human rights to promote equality and to prevent discrimination against women in both public and private 

sectors, as well as in its dealings with foreign firms operating within “outh AfƌiĐa͛s geogƌaphiĐ ďoƌdeƌs.138 

 

The second indicator and scoping question address measures taken by the State to raise awareness and respect for human rights through 

government procurement. Campaigns to raise awareness are a simple step States can take to push businesses to respect human rights on their 

own accord. 

 

Below is a non-exhaustive list of other relevant and existing awareness-raising measures to support human rights in government procurement: 

 

1. The South African Government Approach to Business and Human Rights: 

a. In 2015, the South African Human Rights Commission (SAHRC) launched the South African Government Approach on Business 

and Human Rights, which illustrates how the government approaches business and human rights by providing relevant examples 

of laws, regulations, and policies. The document also considers business and human rights in international guidelines and foreign 

policy, new and emerging tools, and best practices for companies.139 
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b. Prior to the launch, the Commission convened a series of stakeholder workshops on the UNGPs, including a workshop expressly 

addressing issues related to business, procurement, and human rights. 

 

The third indicator and scoping questions consider screening processes adopted by the State to promote business respect for human rights, 

iŶĐludiŶg pƌefeƌeŶtial tƌeatŵeŶt iŶ oƌ eǆĐlusioŶ fƌoŵ the ďiddiŶg pƌoĐess ďased oŶ ďusiŶesses͛ deŵoŶstƌated huŵaŶ ƌights ƌeĐords. Robust and 

uniform screening processes allow various government agencies to streamline their contracting processes through shared information and 

collaboration. 

 

Below is a non-exhaustive list of other relevant and existing screening processes to support human rights in government procurement: 

 

1. Preferential Procurement Policy Framework Act No. 5 of 2000: 

a. This act obligates State agencies to negotiate contracts based on various incentives.140 One of the most flexible negotiation 

options, available only in dealing with service contractors, empowers agencies to select the bidder that offers the government 

the ͞ďest ǀalue.͟141 AgeŶĐies ŵust alǁaǇs ĐoŶsideƌ pƌiĐe aŶd ƋualitǇ iŶ assessiŶg the ͞ďest ǀalue,͟ ďut they also have some 

discretion to identify other factors, such as capacity to manage a supply chain for human rights compliance. 

2. Organization for Economic Cooperation and Development (OECD) Recommendation on Common Approaches on Environment and 

Officially Supported Export Credits:  

a. The Convention on the OECD of 14
 

December 1960 and, in particular, to Article 5 (b) thereof, in 2001 recognizes that export 

credit policy can contribute positively to sustainable development and should be coherent with its objectives. It should foster 

transparency, predictability, and responsibility in decision-making by encouraging disclosure of relevant environmental 

information with due regard to any legal stipulations, business confidentiality, and other competitive concerns. 142  It also 

encourages the prevention and mitigation of adverse environmental impacts of projects and enhances financial risk assessment 

of projects by taking into account their environmental aspects. 

b. South Africa, as a member State, is obligated to screen all applications for officially supported export credits covered by this 

recommendation. The screening should identify projects which require a review due to their potential adverse environmental 

impacts and projects which are in sensitive sectors or located in or near sensitive areas. The parties involved in a project, such as 

the applicants (exporters and lenders) and project sponsors, should provide all information necessary to carry out the screening. 

The screening should take place as early as possible in the risk assessment process and where appropriate, should also identify 

the overall projects, if any, to which capital goods and/or services are related. 
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Gaps 

Although the “outh AfƌiĐaŶ goǀeƌŶŵeŶt has adopted legislatiǀe aŶd poliĐǇ ŵeasuƌes disĐussed uŶdeƌ ͞iŵpleŵeŶtatioŶ status͟ that set out the 

expectation that contractors will respect human rights in their operations, there are gaps in these measures. 

 

Below is a brief explanation of the gaps in South African government activities for legislative or contractual protections: 

 

1. Parliamentary Acts and Legislations:  

a. While parliamentary acts promoting and protecting human rights, especially in the areas of unfair discrimination and labor 

relations, they are limited in their effectiveness because there is often no express or implied incentive for the supervisory 

ministries and departments to enforce many of these rights. Moreover, the scope of these acts are limited to those international 

human rights that South Africa has committed to protect by treaty, or to rights protected by domestic commitments. 

b. The presumption against the extraterritorial application of South African statutes ensures that most parliamentary legislations 

raising labor or human rights standards, such the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 and 

the Employment Equity Amendment Act (EEAA) 47 of 2013, only apply domestically. In an increasingly global economy, and rising 

influence of South African global geopolitics, domestic-only application of these standards dramatically limits their impact. 

c. The Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 and the Employment Equity Amendment Act 

(EEAA) 47 of 2013 provide important protections for workers by prohibiting discrimination based on named characteristics. 

However, it is not clear whether discrimination ͞in employment͟ applies beyond hiring and firing (e.g., to wages, promotion, and 

benefits).143 

2. The Basic Conditions of Employment Amendment Act (BCEAA) 11 of 2002: 

a. The BCEAA specifically addresses some human rights without limiting the scope of their protection, but it does not follow the 

UNGP recommendation of domestic laws that require broad business compliance with all human rights relevant to a business.144 

b. The BCEAA does not currently include many essential human rights, instead adopting specific rights in a piecemeal fashion. As a 

result, the BCEAA is out of sǇŶĐ ǁith “outh AfƌiĐa͛s tƌade poliĐǇ iŶ teƌŵs of iŶteƌŶatioŶal agƌeeŵeŶt aŶd uŶilateƌal iŵpoƌt 
prohibitions. To expand the BCEAA͛s sĐope, it should iŶĐoƌpoƌate the ILO͛s Đoƌe laďoƌ staŶdaƌds, ǁhiĐh iŶĐlude fƌeedoŵ of 
association and the prohibitions of forced labor, child labor, and discrimination with respect to work. There is also an opportunity 

to clarify some of the definitions the BCEAA provides for human rights.  

3. PƌefeƌeŶtial PƌoĐuƌeŵeŶt PoliĐǇ Fƌaŵeǁoƌk AĐt ϱ Of ϮϬϬϬ aŶd the DepaƌtŵeŶt of Laďoƌ͛s CoŶtƌaĐt CleaŶiŶg “eĐtoƌ: 

a. While these initiatives have influenced policy and guidance addressing recruitment fees, they neglect to specify what components 

or amounts of requirement fees are considered permissible. Therefore, the Department of Labor and the National Treasury 

should define what constitutes a recruitment fee, because State agencies and contractors may not be able to effectively 

implement these provisions.  

b. The Department of Labor and the National Treasury do not specifically monitor anti-trafficking policies in many of its contracts, 

hindering their aďilitǇ to deteĐt poteŶtial aďuses aŶd iŵpleŵeŶt the goǀeƌŶŵeŶt͛s poliĐies iŶ this ƌegaƌd. While the Department 
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of Labor and National Treasury monitor some contractor labor practices, the departments largely focus their efforts on 

monitoring performance of contractors in the delivery goods and services. 

 

Below is a brief explanation of the gaps in South African government activities for raising awareness: 

 

1. Contracting Departments and Interdepartmental Awareness: 

a. The South African government should do more to reach out to appropriate departments and agencies that award State contracts 

and spread information across agencies. One way to do this is to create policy manuals and hold trainings specifically designed 

for contracting departments iŶ the aƌea of puďliĐ pƌoĐuƌeŵeŶt. The “AH‘C͛s ĐuƌƌeŶt appƌoaĐh is aiŵed at a ǁideƌ puďliĐ 
audience, but other government bodies should supplement these to target federal officials with discretion to change 

procurement guidelines and promote interdepartmental awareness.145 

 

Below is a brief explanation of the gaps in the South African government͛s activities for screening processes: 

 

1. Responsible Contractors: 

a. The staŶdaƌd of ĐoŶtƌaĐtoƌ ƌespoŶsiďilitǇ oŶlǇ ĐoŶsideƌs liŵited faĐtoƌs addƌessiŶg ĐoŶtƌaĐtoƌs͛ ethiĐs aŶd iŶtegƌitǇ. This standard 

has Ŷot tǇpiĐallǇ ďeeŶ eŵploǇed to eǀaluate ĐoŶtƌaĐtoƌs͛ huŵaŶ ƌights ƌeĐoƌds. Hoǁeǀeƌ, theƌe is aŶ oppoƌtuŶitǇ to eǆpaŶd this 

tool to potentially exclude a contractor if they lack necessary operational controls and safety programs to cope with a high risk 

of human rights violations. 

2. Contractor Integrity and Ethics: 

a. The Preferential Procurement Policy Framework Act 5 of 2000 and the National Treasury standards to evaluate contractor 

integrity and ethics cover a limited list of procurement-related offences. However, the Act does not require bidders to disclose 

violations of labor standards or human rights, or acts of criminal negligence, even if they are repeated and serious violations.146 

3. The Preferential Procurement Policy Framework Act: 

a. While the Act can be a useful tool for State departments and agencies in determining contractor responsibility, it is still a very 

limited tool, especially in regard to human rights. It includes information on addressing discrimination against disadvantaged 

groups, but does not address any other human rights violations.147 The Act might easily be expanded to include agency or court 

findings that a ĐoŶtƌaĐtoƌ has ǀiolated aŶotheƌ ĐouŶtƌǇ͛s doŵestiĐ laǁ that iŵpleŵeŶts human rights protections. 
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States should promote respect for human rights by business enterprises with which they conduct commercial transactions. 

Commentary to Guiding Principle 6 

States conduct a variety of commercial transactions with business enterprises, not least through their procurement activities. This provides 

States—individually and collectively—with unique opportunities to promote awareness of and respect for human rights by those enterprises, 

iŶĐludiŶg thƌough the teƌŵs of ĐoŶtƌaĐts, ǁith due ƌegaƌd to “tates͛ ƌeleǀaŶt oďligatioŶs uŶdeƌ ŶatioŶal aŶd iŶteƌŶatioŶal law. 

6.1. Public Procurement 

Which types of requirements or incentives to respect human rights can be found in legislative measures or in terms of public procurement? 

Indicators Scoping Questions 

Planning for Procurement Needs and Risks 

Have State agencies decided whether their contractors must comply 

with specific human rights or protect against defined human rights 

harms as a contract obligation? If so, have State agencies made an effort 

to expand the scope of protection and clarify specific human rights 

definitions to resolve vagueness?  

Providing Notice During Bid Solicitation 

Do State agencies notify potential contractors when there is a significant 

risk of a human rights violation that undermines fair competition? Does 

such notice trigger specific disclosure and compliance obligations? 

Screening and Selection 

In addition to evaluating price and capacity, do State agencies evaluate 

whether potential contractors are responsible, based on integrity and 

business ethics, and on compliance with domestic law that protects the 

safety and health of workers and communities? Do State agencies 

engage in selective or targeted public procurement, such as preferential 

award to discriminated groups (for example, ethnic minorities) or to 

companies working to achieve specific human right objectives (for 

example, gender equality)? Do State agencies require contractors to 

certify that they know their subcontractors; including specific locations 

of production or supply, and that they have management systems to 

GUIDING PRINCIPLE 6 
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ensure compliance? Do State agencies exclude companies with 

commercial contracts in high-risk countries or a bad human rights record 

from public procurement? 

Award Stage 

Do State agencies have criteria and sub-criteria for what constitutes the 

most economically advantageous tender, including human rights 

criteria? Have State agencies taken steps to clarify how human rights 

standards and policies might be used to form part of the award criteria 

for a particular contract? Do State agencies require contactors to 

disclose information on their supply chain, including specific 

subcontractors and the addresses of factories or sites of supply? Do 

“tate ageŶĐies ĐoŶfiƌŵ a ĐoŶtƌaĐtoƌ͛s assuƌaŶĐes aŶd ƌeƋuiƌed 
development of compliance plans during the award stage? 

Contract Terms 

Is the State taking step to ensure that human rights requirements, 

material to the procured good or service, are a part of contractual 

performance clauses? Have State agencies inserted compliance 

obligations into contract terms? When a State agency identifies a risk of 

harm or human rights violations, does it authorize contract officers to 

insert into the contract an obligation to comply with the domestic law of 

the country of production or supply? 

Auditing and Monitoring 

Do State agencies have information systems to audit and monitor 

contractors to ensure that the contractor meets its performance or 

compliance obligations and does not adversely impact human rights? Do 

such systems respond to work complaints? Are such systems 

independent from, yet accountable to, the State? 

Enforcement of Contract Terms and Corrective Action 

Do State agencies dedicate staff to enforcement of the contract terms 

and provide them with detailed policies? Have State agencies put in 

place procedures to correct adverse human rights impacts identified, 

such as financial or other remedies if a contractor violates human rights? 

Do the procedures favor changing the behavior of the contractor to 

improve their human rights performance rather than simply terminate 

the relationship? Do State agencies provide for due diligence as both a 

defense and as a remedy for breach of compliance standards? 
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Other Measures 
Have State agencies put any other measures in place to ensure that 

public procurement complies with human rights protection?  

Implementation Status 

The fiƌst iŶdiĐatoƌ aŶd sĐopiŶg ƋuestioŶs ĐoŶsideƌ the “tate͛s atteŵpts to plan for procurement needs and risks through contract obligations with 

clear human rights definitions. Such forethought ensures that agencies, and the businesses they contract with, will anticipate situations most ripe 

for human rights violations and be prepared to prevent them. 

 

Below is a non-exhaustive list of other relevant and existing plans for procurement needs and risks provided by State agencies to support human 

rights in government procurement: 

 

1. The Promotion of Equality and Prevention of Unfair Discrimination Act of 2000: 

a. This act protects employees and prospective employees against discrimination at work within South Africa͛s geographic borders. 

It further requires that government contractors comply with human rights principles and that employees are treated equally 

during employment, without regard to their race, color, religion, sex, or national origin.148 

b. The AĐt also desigŶates Magistƌates͛ Couƌts as eƋualitǇ Đouƌts to pƌoŵote eƋualitǇ aŶd pƌeǀeŶt uŶfaiƌ disĐƌiŵiŶatioŶ at the 
workplace both in the public and private sectors within South Africa.149 To give effect to the Act and sections 9 and 23(1) of 

Schedule 6 of the 1996 Constitution of South Africa, it seeks to prevent and prohibit unfair discrimination and harassment, to 

promote equality and protect human dignity, as well as prohibit hate speech in the workplace and to deal with issues connected 

therewith.150 

2. The Prevention and Combating of Trafficking in Persons Act of 2013: 

a. The South African government has recently increased its focus on trafficking and has strengthened business regulations 

accordingly. In 2013, the National Assembly passed the Prevention and Combating Trafficking in Person Act of 2013. This act 

giǀes effeĐt to “outh AfƌiĐa͛s oďligatioŶs ƌegaƌdiŶg tƌaffiĐkiŶg of peƌsoŶs iŶ teƌŵs of iŶteƌŶatioŶal Đoŵŵitŵents through 

multilateral and bilateral agreements and treaties.151 

b. Among other measures, the Act seeks to provide for the offence of trafficking in persons and other related offences. It directs 

State departments and agencies to establish partnerships with the private sector to combat trafficking and ensure that corporate 

actions do not support it. 152 

c. The Act also provides measures for protecting and supporting victims of trafficking in persons in order to provide for the 

coordinated efforts in the operationalization and application of the Act. 

3. Broad sectoral policies— General Procurement Guidelines: 

a. These guidelines were prepared and subsequently issued by the government as prescriptive standards of behavior, ethics, and 

accountability which are required from the public service as well as the procurement statement of the South African 

goǀeƌŶŵeŶt͛s ĐoŵŵitŵeŶt to a faiƌ pƌoĐuƌeŵeŶt sǇsteŵ. It seeks to eŶaďle the eŵeƌgeŶĐe of sustaiŶaďle sŵall, ŵediuŵ, and 
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micro business eŶteƌpƌises to add ĐoŵŵoŶ ǁealth to the ĐouŶtƌǇ͛s aĐhieǀeŵeŶt of eŶhaŶĐiŶg eĐoŶoŵiĐ gƌoǁth aŶd soĐial ǁell-
being of the citizens.153 

b. Although, human rights are not explicit in the policy, the underpinning guidelines seeks to develop and advance multi-stakeholder 

initiatives that respond to human rights and harms in high-risk sectors, such as footwear and apparel, extractive industries, 

electronics, and information technology.  

 

The seĐoŶd iŶdiĐatoƌ aŶd sĐopiŶg ƋuestioŶs addƌess the “tate͛s effoƌts to provide notice during bid solicitation when there is significant risk of 

human rights violations that could undermine fair competition or trigger specific disclosure and compliance obligations. This not only reminds 

ĐoŶtƌaĐtoƌs of the “tate͛s ĐoŵŵitŵeŶt to huŵaŶ rights, but also offers them a chance to correct their behavior before facing consequences. 

 

Below is a non-exhaustive list of other relevant and existing State attempts to provide notice during bid solicitation to support human rights in 

government procurement: 

 

1. General Procurement Guidelines: 

a. This guideline requires that State departments and agencies notify potential contractors of the capacities required of responsible 

bidders, including compliance obligations or performance standards.154 The guidelines are underpinned by five pillars: the value 

for money; open and effective competition; ethics and fair dealing; accountability and reporting; and equity. It also prescribes a 

minimum set of standards that are to be observed and are supplemented by individual aĐĐouŶtiŶg offiĐials͛ pƌoĐuƌeŵeŶt 
procedures contained in the Public Finance Management Act of 1999.155 

b. According to guidelines, departments need to apply effort and research to get the best outcome by ensuring that: 

i. Potential suppliers have reasonable access to procurement opportunities and are notified at least in the government 

tender bulletin; 

ii. Adequate and timely information is provided to suppliers to enable them bid; 

iii. Bias and favoritism are eliminated; 

iv. Bidding costs are fair and equitable; 

v. Bidders are dealt with on a basis of mutual trust and respect; and 

vi. Business is conducted in a fair and transparent manner.156 

 

The third indicator and scoping questions consider screening and selection evaluations conducted by State agencies to promote business respect 

for human rights, including targeted public procurement, subcontractor certifications, or the exclusion of companies with bad human rights 

records. 

 

Below is a non-exhaustive list of other relevant and existing screening and selection evaluations conducted by State agencies to support human 

rights in government procurement: 
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1. The Preferential Procurement Policy Framework Act 5 of 2000: 

a. The Act gives effect to section 217(3) of the 1996 Constitution by providing a framework for the implementation of the 

procurement policy contemplated in section 217(2) of the Constitution and to provide for associated matters.157 Even though 

the Act is silent on discrimination based on race, color, religion, sex, or origin, it stipulates that people with disabilities should not 

ďe disĐƌiŵiŶated agaiŶst aŶd also giǀes pƌefeƌeŶĐe to ͞HistoƌiĐallǇ DisadǀaŶtaged IŶdiǀidual ;HDIͿ,͟ espeĐiallǇ feŵales aŶd 
persons with disabilities.158  

2. The Public Investment Corporation Act 23 of 2004: 

a. This Act grants the president authority to establish policies to advance the economy or the efficiency of public investment, 

spending, and procurement. 159  This authority complements the Preferential Procurement Policy Framework and the 

Procurement Policy Guidelines which set compliance with domestic labor laws as a basic standard of integrity, business ethics, 

and mutual respect as well as the elimination of bias and favoritism. 

b. The Act also provides for the establishment of a juristic body known as the Public Investment Corporation to provide for the 

investment of certain money received or held by, for or on behalf of the government and other bodies and matters related 

therewith.160 

3. The Promotion and Protection of Investment Bill of 2013: 

a. This bill, when passed into law, would provide for the protection of investment and the achievement of a balance of rights and 

obligations that apply to all investors as well as to provide for matters connected therewith. 161 

b. It recognizes the need to protect and promote the rights enshrined in the Bill of Rights and the Constitution and the importance 

of job creation and economic growth toward enhancing the well-being of citizens. It therefore seeks to maintain an open and 

transparent environment for investments on non-discriminatory and mutually respectful bases.  

c. In its guidance, the bill makes clear that it will hold banks responsible for failing to conduct due diligence on their customers and 

may even hold intermediary banks responsible for failing to block transactions with blocked persons. 

 

The fourth indicator and scoping questions address how human rights standards and other criteria are considered by the State in the award stage 

of federal procurement. States that clearly reward companies with good human rights records will encourage other contractors to follow suit. 

 

Below is a non-exhaustive list of relevant and existing standards designed to support human rights in government procurement at the award 

stage: 

 

1. The Preferential Procurement Policy Framework Act 5 of 2000: 

a. This act provides for most domestic contractors and subcontractors to develop a written affirmative action plan for each of its 

establishments. The agency must assure that the contractor has the capacity in place to avoid discrimination, as well as provide 
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for complaints and investigations.162 The Act also requires special provisions for categories of persons historically disadvantaged 

by unfair discrimination on the basis of race, gender, or disability.163  

 

The fifth indicator and scoping questions consider contract terms inserted by the State to prevent human rights violations in federal procurement. 

These protections are essential to ensure that companies do more than pay lip service to human rights, offering the State a remedy if something 

goes wrong. 

 

Below is a non-exhaustive list of relevant and existing contract terms inserted by State agencies to support human rights in government 

procurement: 

 

1. The Prevention and Combating of Corrupt Activities Act 12 of 2004: 

a. In 2004, this was introduced to provide for the strengthening of measures to prevent and combat corruption and corrupt 

activities and to provide for investigative measures in respect to corruption and related activities.164 It also establishes and 

endorses a Registrar in order to place certain restrictions on persons and enterprises convicted of corrupt activities relating to 

tenders and contracts.165  

b. The Act further provides for the placement of duty on certain persons holding a position of authority to report certain corrupt 

transaction and to provide extra territorial jurisdiction in respect to offences of corruption and offences relating to corrupt 

activities and matters related therewith.166 

 

The sixth indicator and scoping questions address whether the State has information systems to audit and monitor contractors to ensure human 

rights are respected in federal procurement. The seventh indicator and scoping questions consider enforcement of contract terms and corrective 

action imposed by State agencies to provide for due diligence in federal procurement. Contract terms are meaningless if States do not monitor 

theiƌ ĐoŶtƌaĐtoƌs͛ ďehaǀioƌ aŶd ĐoƌƌeĐt ďehaǀioƌ that ƌuŶs afoul of the ĐoŶtƌaĐt. 
 

Below is a non-exhaustive list of relevant and existing information systems to audit and monitor and then enforce and correct contractor 

compliance with human rights obligations: 

 

1. The Prevention and Combating of Trafficking in Persons Act of 2013: 

a. The South African government has recently increased its focus on trafficking and has strengthened business regulations 

accordingly. In 2013, the National Assembly passed the Prevention and Combating Trafficking in Person Act of 2013. This Act 

giǀes effeĐt to “outh AfƌiĐa͛s oďligatioŶs ƌegaƌdiŶg tƌaffiĐkiŶg of peƌsoŶs iŶ teƌŵs of iŶternational commitments through 

multilateral and bilateral agreements and treaties.167 
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b. Among other measures, the Act seeks to provide for offence of trafficking in persons and other related offences related 

therewith. It directs State departments and agencies to establish partnerships with private sector to combat trafficking and 

ensure that corporate actions do not support it. 168 

c. The Act also provides measures for protecting and supporting victims of trafficking in persons in order to provide for the 

coordinated efforts in the operationalization and application of the Act.169 

2. The Prevention and Combating of Corrupt Activities Act 12 of 2004: 

a. In 2004, this was introduced to provide for the strengthening of measures to prevent and combat corruption and corrupt 

activities and to provide for investigative measures in respect to corruption and related activities.170 It also establishes and 

endorses a Registrar in order to place certain restrictions on persons and enterprises convicted of corrupt activities relating to 

tenders and contracts.171  

The Act further provides for the placement of duty on certain persons holding a position of authority to report certain corrupt 

transaction and to provide extra territorial jurisdiction in respect to offences of corruption and offences relating to corrupt 

activities and matters related therewith.172 

 

Gaps 

Although the “outh AfƌiĐaŶ goǀeƌŶŵeŶt has adopted ŵeasuƌes disĐussed uŶdeƌ ͞iŵpleŵeŶtatioŶ status͟ that set out the eǆpeĐtation that 

contractors will respect human rights in their operations, there are gaps in these measures. 

 

Beloǁ is a ďƌief eǆplaŶatioŶ of the gaps iŶ “outh AfƌiĐaŶ goǀeƌŶŵeŶt aĐtiǀities͛ plans for procurement needs and risks: 

 

1. The Promotion of Equality and Prevention of Unfair Discrimination Act of 2000: 

a. As mentioned previously, the Act does not explicitly provide for the freedom of association (e.g., the right to bargain collectively), 

freedom of expression, the right to dignity, the right to privacy, or a prohibition on torture.  

b. Though many human rights are protected by the Constitution, criminal law, and labor laws, if a contractor sources production 

through low wage labor abroad, which frequently occurs in a system of lowest price competition, federal procurement standards 

do not hold corporations accountable.  

c. Additionally, procurement officers have limited flexibility and discretion to identify or take steps to address possible risks and the 

Act provides scanty guidance to agencies that would prefer to avoid contractors who source production to another country and 

then fail to pay minimum wage in that country.173 

 

Below is a brief explanation of the gaps in South African government activities in providing notice during bid solicitation: 

 

1. Providing Notice During Bid Solicitation – General Procurement Guidelines: 
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a. The guidelines require departments and agencies to notify bidders about compliance requirements and require special 

procedures for bidders in certain sectors with higher risk of human rights violations. These are important steps; however, these 

regulations leave gaps in supply chains.174 

b. To ƌeŵedǇ this gap, depaƌtŵeŶts aŶd ageŶĐies Đould use the DepaƌtŵeŶt of Laďoƌ͛s ŶotiĐe ƌegaƌdiŶg ƌisk of foƌĐed Đhild laďoƌ as 

a model to protect other human rights. 

 

Below is a brief explanation of the gaps in South African government activities in screening and selection, award stage, and contract terms: 

 

1. The Prevention and Combating of Corrupt Activities Act 12 of 2004: 

a. Even though this aĐt is the goǀeƌŶŵeŶt͛s ŵajoƌ policy and law that regulates public corruption and corrupt activities, it fails to 

address critical human rights concerns that arise out of corrupt practices.175 

2. The United Nations Global Compact: 

a. In partnership with the South African Human Rights Commission and business enterprises operating in South Africa, UNGC 

pƌoǀide pƌiŶĐiples aŶd Đƌiteƌia that eŶteƌpƌises ĐaŶ use to eǀaluate a pƌospeĐtiǀe ĐoŶtƌaĐtoƌ͛s ĐapaĐitǇ to ĐoŵplǇ ǁith huŵaŶ 

ƌights staŶdaƌds, iŶĐludiŶg a ĐoŶtƌaĐtoƌ͛s ĐapaĐitǇ to disĐlose the supply chain, identify risks of harm to workers and communities, 

identify applicable domestic laws and standards, implement a plan to correct past violations and prevent future ones, and provide 

appropriate remedies if their supply chain causes harm.176 

b. These criteria should be adopted and implemented by agencies in their screening and selection processes. A purchasing agency 

Đould alloĐate poiŶts ďased oŶ the ƋualitǇ of a Đoŵpetitoƌ͛s ĐoŵpliaŶĐe plaŶ foƌ pƌoteĐtiŶg huŵaŶ ƌights, ǁhiĐh Đould theŶ ďe 

integrated into the final evaluation of the award stage. 

c. For more robust protection, the department or agency could instead require that the winning bidder establish a clean supply 

chain, evaluated with compliances plans similar to those used to control trafficking. Alternately, agencies could require bidders 

to qualify for pre-award clearance for capacity to protect human rights, similar to that used to prove capacity to prohibit 

discrimination. 

d. However, any of these approaches would require the purchasing agency to have authority to require compliance with the human 

right at risk, which would be difficult to implement under the current limitations of the Preferential Procurement Policy 

Framework Act. 

3. The Promotion and Protection of Investment Bill of 2013: 

a. The Bill appears to be moving in the direction of requiring due diligence by contractors, toward one of the clearly stated goals of 

the UNGPs. Unfortunately, the human rights provisions in the Bill present major gaps.177 A major recurring gap is that most of 

the rights are not mentioned but only refers to the Bill of Rights and the Constitution. 

4.  The Preferential Procurement Policy Framework Act 5 of 2000: 

a. While the Act͛s proposed rule to require contractors to provide compliance plans would apply to both supplies and services, it 

does not generally applies to all commercial activities.178 This exclusion is a significant gap, particularly because it denies contract 
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officers authoƌitǇ to ƌeƋuest a ĐoŵpliaŶĐe plaŶ eǀeŶ ǁheŶ the ĐoŵŵeƌĐial pƌoduĐt is oŶ the DepaƌtŵeŶt of Laďoƌ͛s list of 
prohibited activities made with forced child labor or when there is evidence that a principal good being purchased was produced 

with forced labor or trafficking.179 

b. Even at the fabrication and finishing stages of production, contractors supplying goods have denied any knowledge of violations, 

but lack capacity to manage their own supply chain. 

c. At this stage, the Act could authorize agencies to insert contract clauses that require supply chain transparency and compliance 

ǁith doŵestiĐ laǁs iŶ the ĐouŶtƌǇ. It Đould also authoƌize depaƌtŵeŶts aŶd ageŶĐies to iŶĐoƌpoƌate ĐoŶtƌaĐtoƌs͛ assuƌaŶĐes oƌ 

compliance plans as contract obligations. There appears to be a lack of transparency in agency decision-making processes, and 

at present no established policy of human rights integration into contracts or the training of contracting officers. 

 

Below is a brief explanation of the gaps in the South African governmeŶt͛s aĐtiǀities iŶ auditing and monitoring, as well as enforcement of contract 

terms and corrective action: 

 

1. Contract Management Guide (CMG): 

a. IŶ geŶeƌal, the CMG͛s pƌoĐuƌeŵeŶt ƌules ǁeƌe Ŷot desigŶed to pƌoteĐt huŵaŶ ƌights oƌ pƌoǀide ƌelief to ǀiĐtiŵs, but instead to 

enable the government to enforce its contracts and protect taxpayer money. The CMG relies on prosecutors, enforcement 

agencies, and courts that can award damage for negligence to respond if a contractor violates the law or hurts people.180 It should 

provide its own accountability mechanism. 

b. The CMG provides that due diligence is a defense in a proceeding for suspension or debarment.181 It would be helpful to take this 

one step further by naming due diligence not only as a defense, but also an effective remedy. This would allow the agency to 

implement a contract-specific approach to due diligence, rather than having to resort to termination. 

c. The CMG͛s pƌoǀisioŶs ƌegaƌdiŶg full oƌ paƌtial teƌŵiŶatioŶ aƌe speĐifiĐ to tǇpes of ĐoŶtƌaĐts. OŶ the oŶe hand, this flexibility would 

permit an agency to terminate a contract for violations of human rights compliance, certification, or due diligence, but only if 

those standards are explicit obligations in the contract. On the other hand, the CMG does not provide any consistent guidance 

on full or partial termination, leaving it to individual agencies to be proactive on human rights enforcement. 

d. The CMG͛s ŵid-range remedies are generally available for violation of contract performance obligations, but not all of these 

remedies are available for violation of human rights standards.182 Remedies also vary from one human right to the next. The CMG 

should clarify that mid-range remedies apply to all contract obligations, including compliance with human rights and domestic 

laws that implement those rights. 

 

6.2. Other Commercial Activities 

Has the State taken measures to promote awareness of and respect for human rights by other enterprises with which the State conducts 

commercial activities? 

Indicators Scoping Questions 
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Business Partnerships 

Does the State take measures to promote respect for human rights 

among other businesses with which it engages in commercial 

relationships, such as through business partnerships for economic 

development and innovation (for example, growth funds, or strategic 

support for innovation in certain sectors, such as green energy or 

medical technology)? 

Implementation Status 

The indicator and scoping question consider measures the State takes to promote respect for human rights in its business partnerships for 

economic development and innovation. Any time a State controls, supports, or partners with the private sector, it must be sure to honor its 

commitments to human rights. 

 

Below is a non-exhaustive list of relevant and existing measures to protect human rights in federal business partnerships: 

 

1. The Public Investment Corporation Act 23 of 2004: 

a. This act grants the president authority to establish policies to advance the economy or efficiency of public investment, spending, 

and procurement.183 This authority complements the Preferential Procurement Policy Framework and the Procurement Policy 

Guidelines which set compliance with domestic labor laws as a basic standard of integrity, business ethics, and mutual respect 

as well as the elimination of bias and favoritism. 

b. The Act also provides for the establishment of a juristic body known as the Public Investment Corporation to provide for the 

investment by certain money received or held by, for or on behalf of the government and other bodies and matters related 

therewith.184 

2. The Promotion and Protection of Investment Bill of 2013: 

a. This bill would provide for the protection of investment and achieve a balance of rights and obligations that apply to all investors, 

as well as to provide for matters connected therewith.185  

b. It recognizes the need to protect and promote the rights enshrined in the Bill of Rights and the Constitution and the importance 

of job creation and economic growth toward enhancing the well-being of citizens.186 Therefore, it seeks to maintain an open and 

transparent environment for investments on non-discriminatory and mutually respectful bases.  

c. In its guidance, the Bill makes clear that it will hold banks responsible for failing to conduct due diligence on their customers and 

may even hold intermediary banks responsible for failing to block transactions with blocked persons.187 

 

For a discussion of other business partnerships with the South African government, see GPs 4.1 and 4.2. 
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Gaps 

Although the South African government has adopted measures promoting awareness of and respect for human rights through its business 

partnerships, there are gaps in these measures. 

 

Below is a brief explanation of some of the gaps in South African government activities for business partnerships: 

 

1. The Public Investment Corporation Act 23 of 2004: 

a. The Act does not incorporate the important human rights and labor standards present in most parliamentary legislations and in 

the Bill of Rights; it also possesses many of the same gaps in protection explored throughout GPs 4, 5, and 6.  

b. The Act does add to the PƌefeƌeŶtial PƌoĐuƌeŵeŶt PoliĐǇ Fƌaŵeǁoƌk AĐt, eŶhaŶĐiŶg the goǀeƌŶŵeŶt͛s aďilitǇ to ŵoŶitoƌ aŶd 
enforce its protections, but such a large spending bill will inevitably have wide-ranging human rights implications. Without robust 

protection for labor standards, supply chain management, and procurement standards, at least some of that spending is sure to 

support human rights violations that go against national ideals. 
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GUIDING PRINCIPLE 7 

Because the risk of gross human rights abuses is heightened in conflict-affected areas, States should help ensure that business enterprises operating 

in those contexts are not involved with such abuses, including by: 

(a) Engaging at the earliest stage possible with business enterprises to help them identify, prevent and mitigate the human rights-related risks 

of their activities and business relationships; 

(b) Providing adequate assistance to business enterprises to assess and address the heightened risks of abuses, paying special attention to both 

gender-based and sexual violence; 

(c) Denying access to public support and services for a business enterprise that is involved with gross human rights abuses and refuses to 

cooperate in addressing the situation; 

(d) Ensuring that their current practices, legislation, regulations and enforcement measures are effective in addressing the risk of business 

involvement in gross human rights abuses. 

Commentary to Guiding Principle 7 

Some of the worst human rights abuses involving business occur amid conflict over the control of territory, resources or a Government itself—
where the human rights regime cannot be expected to function as intended. Responsible businesses increasingly seek guidance from States about 

how to avoid contributing to human rights harm in these difficult contexts. Innovative and practical approaches are needed. In particular, it is 

important to pay attention to the risk of sexual and gender-based violence, which is especially prevalent during times of conflict.  

 

It is important for all States to address issues early before situations on the ground deteriorate. In conflict-affeĐted aƌeas, the ͞host͟ “tate ŵaǇ 
be unable to protect human rights adequately due to a laĐk of effeĐtiǀe ĐoŶtƌol. Wheƌe tƌaŶsŶatioŶal ĐoƌpoƌatioŶs aƌe iŶǀolǀed, theiƌ ͞hoŵe͟ 
States therefore have roles to play in assisting both those corporations and host States to ensure that businesses are not involved with human 

rights abuse, while neighboring States can provide important additional support.  

 

To achieve greater policy coherence and assist business enterprises adequately in such situations, home States should foster closer cooperation 

among their development assistance agencies, foreign and trade ministries, and export finance institutions in their capitals and within their 

embassies, as well as between these agencies and host Government actors; develop early-warning indicators to alert Government agencies and 

business enterprises to problems; and attach appropriate consequences to any failure by enterprises to cooperate in these contexts, including by 

denying or withdrawing existing public support or services, or where that is not possible, denying their future provision.  

 

States should warn business enterprises of the heightened risk of being involved with gross abuses of human rights in conflict-affected areas. 

They should review whether their policies, legislation, regulations and enforcement measures effectively address this heightened risk, including 

through provisions for human rights due diligence by business. Where they identify gaps, States should take appropriate steps to address them. 

This may include exploring civil, administrative or criminal liability for enterprises domiciled or operating in their territory and/or jurisdiction that 
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commit or contribute to gross human rights abuses. Moreover, States should consider multilateral approaches to prevent and address such acts, 

as well as support effective collective initiatives. 

 

All these ŵeasuƌes aƌe iŶ additioŶ to “tates͛ oďligatioŶs uŶder international humanitarian law in situations of armed conflict, and under 

international criminal law. 

7.1. Guidance 

Does the home State play a role in assisting both corporations and host States to ensure that businesses are not involved with human rights abuse 

in conflict-affected areas? 

Indicators Scoping Questions 

Host State relationship 

Does the State seek to ensure that it is informed of the role of 

corporations headquartered within its jurisdiction in conflict-affected 

areas? Does the home State engage with the host State in ensuring that 

businesses are respecting human rights?  

Business Guidance 

Does the State provide guidance for companies operating in conflict-

affected areas on what specific human rights issues that the companies 

should be aware of and pay specific attention to in their due diligence 

process (such as gender and sexual violence, discrimination, and 

contributing to conflict through finance)?  

Implementation Status 

The indicators and scoping questions above inquire about measures the South African government is taking to ensure that business enterprises 

operating in conflict-affected areas are not involved with human rights abuses. This section addresses the South AfƌiĐaŶ goǀeƌŶŵeŶt͛s iŶteƌaĐtioŶs 
with host States, as well as its guidance to businesses in conflict-affected areas.  

 

Communication with host States and guidance to businesses operating in conflict-affected areas are important to ensure that South African-based 

companies are respecting human rights, which are highly vulnerable to abuse during times of conflict. 

 

The first indicator and scoping question look at the host State relationship, specifically, whether the South African government engages with the 

host State and seeks to be informed about the activities of South African-headquartered companies in the host State. Host State engagement 

allows the South African government to take appropriate action to protect human rights when South African-based companies are engaging or 

contributing to human rights abuses.  
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Regarding the host State relationship, South African works with local embassies on business, mainly trade and investments; however, it is unclear 

to what extent this coordination focuses on business and human rights. Other embassies have units on human rights but fail to link them explicitly 

to corporate engagement.  

 

The second indicator and scoping question address the guidance the South African government provides to businesses operating in conflict-

affected areas regarding potential human rights abuses. Equipping businesses with knowledge about potential issues in conflict-affected areas 

helps to safeguard human rights, as businesses can work this knowledge into their business plans and risk assessments.  

 

Measures the South African Government has developed to help guide businesses to respect human rights in conflict-affected areas include the 

following: 

 

1. The Department of Treasury coordinates the South African government͛s efforts to assist and support South African businesses operating 

internationally.188  It provides guidance to companies as well as problem-solving assistance, including encouraging corporate social 

responsibility and informing companies about corruption and bribery.189 

2. The Department of International Relations and Cooperation also coordinates with embassies and consulates, which are all staffed with 

Commercial Officers versed on business concerns within their respective countries.190 

3. As required under Section 6 of the International Trade Administration Act, the International Trade Administration Commission of South 

Africa publishes a list of ͞ all known conflict countries and fragile States worldwide to assist businesses on how to engage in these areas.͟191  

 

Gaps 

Gaps remain in the guidance the South African government provides regarding businesses operating in conflict-areas. 

 

Publicly available guidance focuses heavily on conflict minerals. Despite strengths in target areas like conflict minerals, there appears to be no 

single overarching law, and therefore no overarching policy or guidance, covering all human rights abuses by all businesses in all conflict zones. 

 

The South African Department of Treasury publishes country-specific commercial guides that provide information relevant to conducting business 

in each country.192 However, this report does not contain a significant focus on the risk of human rights violations posed by corporate involvement, 

particularly in conflict-affected areas. 

 

7.2. International Frameworks and Initiatives 

Has the State officially supported or implemented international frameworks and initiatives on the private sector role in conflict-affected areas? 

Indicators Scoping Questions 
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Promotion of Initiatives 

Does the State participate in and/or promote relevant initiatives (for 

example, the Voluntary Principles or the International Code of Conduct 

for Private Security Service Providers)? 

Implementation Status 

This seĐtioŶ asks aďout the “outh AfƌiĐaŶ goǀeƌŶŵeŶt͛s suppoƌt aŶd iŵpleŵeŶtatioŶ of iŶteƌŶatioŶal frameworks and initiatives on the private 

sector role in conflict-affected areas. 

 

The indicator and scoping question request information about whether the South African government has participated in and promoted relevant 

initiatives, such as the Voluntary Principles on Security and Human Rights (Voluntary Principles) or the International Code of Conduct for Private 

Security Service Providers. South African participation in these measures promotes the protection of human rights worldwide in conflict-affected 

areas. It communicates South Africa͛s commitment to respect human rights in business operations and its encouragement to South African-based 

businesses to do the same. 

 

South Africa is participating in international efforts to further address corporate violations in conflict zones, including international efforts to 

convene States, as well as specifically targeted initiatives. South Africa has promoted the following initiatives: 

 

1. South Africa is participating in the OECD and World Bank work on governance zones and fragile States, as well as the Kimberley Process 

on conflict diamonds.193 Further, in 2012 South Africa recognized the OECD Due Diligence Guidance for Responsible Supply Chains of 

Minerals.194 

2. South Africa joined the International Code of Conduct for Private Security Providers in 2013. South Africa is also a founding member of 

the International Code of Conduct for Private Security Providers Association, for which it has expressed strong support.195  

 

South Africa has also signed the Montreux Document on Private Military and Security Companies, a multilateral initiative proposed by the 

International Committee of the Red Cross and the government of Switzerland that was finalized in 2008.196 

 

Gaps 

International frameworks and initiatives on the private sector role in conflict-affected areas are currently being implemented and weaknesses and 

gaps are surfacing. For example, civil society has questioned the effectiveness of the Voluntary Principles; Global Witness reported on the 

Voluntary PƌiŶĐiples͛ iŵpleŵeŶtatioŶ iŶ Nigeƌia, ĐoŶĐludiŶg that theƌe ǁeƌe sigŶifiĐaŶt ǁeakŶesses ǁith the initiative. Academics and civil society 

have also criticized the Kimberly Process for failing to evolve and adequately address the problem of conflict minerals.197 

 

The South African government also needs to coordinate policies regarding international frameworks and initiatives. For example, the policies of 

the South Africa Police Service and the Department of Home Affairs differ regarding the International Code of Conduct for Private Security Service 

Providers.  
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There are also additional initiatives that the South African government should consider promoting, including the Tourism Child-Protection Code 

of Conduct. The Code protects against the sexual exploitation of children, an issue of heightened concern in conflict-affected areas. It is comprised 

of five voluntary guidelines for businesses and requires annual reporting on the implementation of the guidelines. 

 

7.3. Supportive Measures 

Does the State investigate company activities in conflict-affected areas, act upon these investigations, and provide redress? 

Indicators Scoping Questions 

Investigative Measures 

Does the State have a procedure for investigating company activities in 

conflict-affected areas (for example, through the appointment of a 

mission that may report to the Parliament or asking the local embassy to 

investigate in the host State and report to relevant authorities in the 

home State)? 

Follow-Up and Remedial Measures 

Does the State have a procedure for follow-up on issues identified 

through the investigative process (for example, through the denial or 

withdrawal of existing public support or services to business enterprises 

that are involved in human rights abuse or other crimes)? Has the State 

developed mechanisms of extraterritorial criminal liability? Is it possible 

for the State to impose sanctions on persons and entities for example, 

by seizing equipment or freezing assets? 

Implementation Status 

This section inquiries about supportive measures taken by the South African government with regard to company activities in conflict-affected 

areas, specifically looking at whether the South African government conducts investigations and takes follow-up and remedial measures to 

address any adverse findings. The potential to be investigated and punished is a powerful deterrent of misconduct. Therefore, it is important that 

South African investigatory and remedial powers over corporations are meaningfully exercised, so that corporate involvement in human rights 

abuses in conflict-affected areas is curbed. 

 

The first indicator and scoping question request information about whether the South African government has procedures for investigating 

company activities in conflict-affected areas. Investigations give teeth to the laws and regulations governing corporate behavior and can help 

ensure that human rights are being respected by corporations in conflict-affected areas. 

 

Investigative measures that the South African takes include the following: 
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1. South Africa does not appear to have country offices devoted to investigating business and human rights issues; regulations tend to 

require self-reporting. South Africa does, however, appear to work with embassies on business and human rights issues. 

2. In certain situations, the Department of Trade and Industry and the Department of Treasury can exercise jurisdiction over companies 

conducting operations internationally. 198  This would include conduct occurring in conflict-affected areas. Also, the Department of 

Treasury and Department of International Relations and Cooperation investigate violations of economic sanctions and, where 

appropriate, coordinate their investigative and enforcement activities with foreign regulators and/or law enforcement agencies. 

 

The second indicator and scoping question request information about whether the South African government has follow-up procedures for issues 

identified through the investigative process, discussed above. Having an effective remedy is a critical component of addressing human rights 

abuses. When investigations indicate there have been violations, the South African government should be able to follow up and hold corporations 

accountable.  

 

South Africa takes the following follow-up and remedial measures: 

 

The South African government sometimes employs economic sanctions as a foreign policy tool, including when it feels that human rights violations 

are at issue.199 These sanctions necessarily bar business activity with or in target nations; however, these efforts are aimed at foreign governments, 

not corporations. 

 

Gaps 

The South African government would do well to expand its current international engagement in the area of business and human rights to develop 

a comprehensive approach to engaging with host and peer nations on a practical level, including a comprehensive approach to the work of South 

African embassies. Gaps in regulation and liability may also be contributing to weak predictability and challenges in enforcement. 

 

7.4. Gross Human Rights Abuses 

Has the State put in place measures for addressing the risk of business involvement in gross human rights abuses? 

Indicators Scoping Questions 

Early-Warning Procedures 

Has the State put in place procedures to warn business enterprises of 

the heightened risk of being involved with gross abuses of human rights 

in conflict-affected areas? 
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Cross-Unit Cooperation 

Has the State put in place efforts with the aim of fostering closer 

cooperation among its development assistance agencies, foreign and 

trade ministries, and export finance institutions in its capitals and within 

its embassies, as well as between these agencies and host State actors? 

Civil and/or Criminal Liability 

Has the State introduced civil or criminal liability for enterprises 

domiciled or operating in their territory and/or jurisdiction that commit 

or contribute to gross human rights abuses, including abuses outside of 

its territorial jurisdiction, as permitted by the UNGPs and international 

human rights law? 

Multilateral Approach 

Has the State engaged in multilateral approaches to prevent and address 

acts of gross human rights abuses? Does the State accept the jurisdiction 

of the International Criminal Court (ICC)? 

Implementation Status 

In order to examine the measures the South African government takes to address the risk that businesses may be involved in gross human rights 

abuses, this section looks at early-warning procedures, cross-unit cooperation, civil and criminal liability, and multilateral approaches taken by 

the government with regard to business involvement in gross human rights abuses. As history has shown, gross human rights abuse requires 

multifaceted approaches. It is important that the South African government work with other entities and South African-based businesses to 

identify the risk of gross human rights abuse,  including possible corporate involvement. 

 

The first indicator and scoping question request information about whether the South African government has put in place procedures to warn 

business enterprises of the heightened risk of being involved with gross abuses of human rights in conflict-affected areas. Early warning would 

enable businesses to take immediate steps to ensure that they are not contributing to any abuses, thereby minimizing potential abuse. 

 

Early warning procedures worldwide are still under development, and are focused on conflict prevention rather than conflict as it relates to 

business. The South African Department of International Relations and Cooperation issues up to date conflict warnings, but they are targeted 

toward travel rather than business.  

 

The fourth indicator and scoping question request information about whether the South African government has engaged in multilateral 

approaches to prevent and address acts of gross human rights abuses. To meaningfully address grave human rights abuse, the expertise and 

capacities of different entities must be pooled and joint efforts undertaken. 

 

Regarding the South African governments multilateral approach:  
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1. The South African government supports international criminal justice, including the UN War Crimes Commission and is a State party to 

the Rome Statute.  

 

Gaps 

Gaps remain in the South African government͛s approach to ensuring corporations are not involved with the commission of gross human rights 

abuses. Early-warning procedures to alert businesses to these abuses need to be developed and cross-unit cooperation needs to be clarified and 

enhanced. The South African government does not have a permanent coordinating body that addresses human rights issues.  

 

Further, the South African government should consider bolstering civil and criminal liability for companies who are involved in human rights 

abuses.  

 

For additional discussion of existing remedies and gaps, see The Third Pillar: Access to Judicial Remedies for Human Rights Violations by 

Transnational Business, a 2013 report published by the International Corporate Accountability Roundtable (ICAR). 

 

7.9. Role of Export Credit Agencies and Insurance Agencies 

Does the State ensure that Export Credit Agencies and Insurance Agencies do not contribute or financially benefit from negative human rights 

impacts and abuse? 

Indicators Scoping Questions 

Special Measures 

Has the State put in place special measures to ensure that export credit 

agencies and insurance companies are not contributing to, or financially 

benefitting from, negative human rights impacts and abuse? Are there 

rules and incentives for such institutions to take human rights impacts 

into consideration in their financing and investment procedures? 

Implementation Status 

The indicator and scoping question request information about whether the South African government has put in place special measures to ensure 

that export credit agencies and insurance companies are not contributing to, or financially benefitting from, negative human rights impacts and 

abuse. AŶ iŶdiǀidual͛s human rights should not suffer at the expense of projects backed by export credit or insurance agencies. Rather, export 

credit and insurance agencies should ensure that companies are taking appropriate measures to protect communities from abuse. 

 

The special measures the South African government as put in place includes the following:  

 

1. The International Trade Administration Act 71 of 2002: 



 

85 

 

 

 

a. Section 6 of the Act establishes the International Trade Administration Commission (ITAC) with the mandate to enforce and 

administer imports and exports control measures in South Africa.200 The ITAC collaborates with other government departments 

and agencies, such as the Department of Environmental Affairs, Mineral Resources, the National Regulator for Compulsory 

Specifications, and the Department of International Relations and Cooperation.201 The Act is silent on human rights but stipulates 

that under extreme circumstances, such as grievous human rights violations, credit can be denied. While the Commission does 

Human Rights due diligence, little information is publicly available about the process.  

 

The South African government participates in the OECD, which in 2012 revised its Recommendation on Common Approaches for Officially 

Supported Export Credits and Environmental and Social Due Diligence, specifically including text on human rights. However, these 

recommendations are nonbinding.202 

 

Gaps 

There is still progress to be made on integrating human rights considerations into export credit and investment guarantee agencies͛ poliĐies. Foƌ 
example, more robust tools should be developed. South Africa͛s ECA assesses projects in terms of theiƌ ĐoheƌeŶĐe ǁith the “tate͛s iŶteƌŶatioŶal 
policies, such as the promotion of sustainable development, human rights and good governance. However, these criteria are not assessed through 

specific questionnaires administered to exporters or investors applying for insurance. An independent mechanism should be developed where 

project-affected individuals can file grievances. 
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States should ensure that governmental departments, agencies and other State-based institutions that shape business practices are aware of and 

oďseƌǀe the “tate͛s huŵaŶ ƌights oďligatioŶs ǁheŶ fulfilliŶg theiƌ ƌespeĐtiǀe ŵaŶdates, iŶĐludiŶg ďǇ pƌoǀidiŶg theŵ ǁith ƌelevant information, 

training and support. 

Commentary to Guiding Principle 8 

Theƌe is Ŷo iŶeǀitaďle teŶsioŶ ďetǁeeŶ “tates͛ huŵaŶ ƌights oďligatioŶs aŶd the laǁs aŶd poliĐies theǇ put iŶ plaĐe that shape business practices. 

However, at times, States have to make difficult balancing decisions to reconcile different societal needs. To achieve the appropriate balance, 

States need to take a broad approach to managing the business and human rights agenda, aimed at ensuring both vertical and horizontal domestic 

policy coherence. 

 

Vertical policy coherence entails States having the necessary policies, laws and processes to implement their international human rights law 

obligations. Horizontal policy coherence means supporting and equipping departments and agencies, at both the national and subnational levels, 

that shape business practices—including those responsible for corporate law and securities regulation, investment, export credit and insurance, 

trade and labor—to ďe iŶfoƌŵed of aŶd aĐt iŶ a ŵaŶŶeƌ Đoŵpatiďle ǁith the GoǀeƌŶŵeŶts͛ huŵaŶ ƌights oďligatioŶs. 

8.1. Policy Coherence 

Have efforts been made within the State to support knowledge and understanding for human rights and business and the State duty? 

Indicators Scoping Questions 

Clear Commitment 

Has the State developed a firm written commitment to business and 

human rights, and has this commitment been communicated to 

governmental departments? Further, does this commitment help to 

clarify the role of different departments (for example, labor, business, 

development, foreign affairs, finance, or justice)? 

Roles and Responsibilities 

Has the State developed a clear division of responsibilities to help 

coordinate human rights and business issues between and across 

different government agencies and departments? 

Resources 

Has the State provided the responsible entity or office with adequate 

resources in terms of economic funding and political backing, in order 

for it to work actively in contributing to meeting the duty of the State 

GUIDING PRINCIPLE 8 
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to protect human rights within individual areas of responsibility and 

expertise? 

Guidance and Training 

Has the State developed guidance material and training to help clarify 

the roles of different departments in promoting and protecting human 

rights with regard to the role of business? Does this guidance include 

specific information on protection of human rights and how this relates 

to international and regional obligations and commitments (for 

example, UN, OECD, and regional obligations and commitments)? Does 

this guidance include specific information on the protection of human 

rights in trade, with an emphasis on the role of regional bodies and 

international organizations (for example, the WTO, IFIs (WB, IFC, etc.), 

and regional IFIs (EBRD, EIB, etc.))? Further, does the guidance provide 

information on the roles and responsibilities across ministries or 

agencies (for example, enterprise, labor, development, foreign affairs, 

agriculture, environment and climate change, financial sector, health, 

information society policy, and national financial institutions and 

funds)? 

Implementation Status 

The South African Government, in partnership with the private sector, has established development initiatives that provide opportunities for 

companies to contribute both to human development and the protection of human rights. These commitments are realized under the supervision 

of the South African Human Rights Commission and the government entities according to the sector. These commitments include:  

 

1. The Business and Human Rights Country guide: 

a. In 2015, the government through the South African Human Rights Commission with the Danish Institute of Human Rights 

published a Business and Human Rights Country Guide for South Africa. This document provides guidance to companies on how 

they can promote and respect human rights in South Africa. The Country Guide is an essential instrument in policing business 

compliance with human rights and empowers civil society to be able to measure progress and regression in sectors such as 

mining, safety and security, and conditions of employment. 

2. The Framework Agreement for a Sustainable Mining Industry:  

a. In July 2013, the government, trade unions and federations, the Chamber of Mines, and the South African Mining Development 

Association signed the agreement, which aims to increase the sustainability of the mining sector. The agƌeeŵeŶt͛s oďjeĐtiǀes 
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include: ensuring the rule of law and peace and stability; improved working conditions; and the provision of proper and 

sustainable human settlement infrastructure in the Rustenburg Platinum belt.  

3. Broad-Based Black Economic Empowerment (B-BBEE): 

a. “outh AfƌiĐa͛s fiƌst deŵoĐƌatiĐ goǀeƌŶŵeŶt ǁas eleĐted iŶ ϭϵϵϰ ǁith a Đleaƌ ŵaŶdate to ƌedƌess the iŶeƋualities of the past in 

every sphere – political, social, and economic. Since then, government has embarked on a comprehensive program to provide a 

legislatiǀe fƌaŵeǁoƌk foƌ the tƌaŶsfoƌŵatioŶ of “outh AfƌiĐa͛s eĐoŶoŵǇ. IŶ ϮϬϬϯ, the B-BBEE was published. 

b. Its aims to ensure that the economy is structured and transformed to enable the meaningful participation of the majority of 

“outh AfƌiĐa͛s citizens and to further create capacity within the broader economic landscape at all levels through skills 

development, employment equity, socio economic development, preferential procurement, enterprise development (especially 

small and medium enterprises), entry of black entrepreneurs into the mainstream of economic activity, and the advancement of 

co-operatives. B-BBEE needs to be implemented in an effective and sustainable manner in order to unleash and harness the full 

potential of black people and to foster the objectives of a pro-employment developmental growth path.203  

4. The National Development Plan 2030: 

a. The plan aims to reduce the unemployment rate from 25 percent to 6 percent by 2030 and to increase labor force participation, 

the employment rate, and income among the bottom 40 percent of the population. It also aims to reduce poverty and 

inequality.204 

5. Department of Laboƌ͛s “tƌategiĐ PlaŶ: 

a.  In order to promote health and safety in the workplace and reduce accidents in the agriculture, construction, chemical, and iron 

and steel industries, the South African Department of Labor has launched the DepaƌtŵeŶt of Laďoƌ͛s “tƌategiĐ PlaŶ. It focuses on 

awareness raising of occupational health and safety issues among employers and employees.205 

6. ILO Decent Work Country Program 2010-2014: The program focuses on creating jobs, especially among women, youth, and persons with 

disaďilities. The stƌategiĐ ǀisioŶ foƌ the pƌogƌaŵ seeks to ŵatĐh “outh AfƌiĐa͛s Ŷeeds aŶd pƌioƌities ǁith UNDP͛s Đapaďilities, in pursuit of 

a more inclusive society characterized by dismissing disparities and an increasing circle of prosperity.206 

 

The second indicator and scoping question request information about whether the South African government has developed a clear division of 

roles and responsibilities to help coordinate human rights and business issues between and across different government agencies and 

departments.  

 

Regarding the Country Guide, the South African Human Rights Commission intends to host training workshops in assisting government and 

concerned stakeholders on how to implement the Country Guide. 
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The South African government has distributed the roles and responsibilities between agencies and departments with regard to business and 

human rights according to the field of activity.  

 

For the trade unions sector, the responsible agencies are the National Economic Development and Labor Council (NEDLAC), the Department of 

Labor, the Department of Mineral Resources, and the Employment Conditions Commission for Conciliation. 

 

For the Labor sector, the responsible agencies are the Department of Labour, the Labour Court, the South African Social Security Agency, and the 

Commission for Conciliation, Mediation, and Arbitration.  

 

Moreover, to promote and strengthen gender equality based on a culture of human rights, the South African government has put in place the 

Commission on Gender Equality to advance gender equality in all spheres of society and make recommendations on any legislation affecting the 

status of women. 

  

Gaps 

Despite the conversations around business and human rights within the South African government, there is a grave concern about the impunity 

with which sometimes companies continue to operate.  

 

The lack of access to effective remedies as stated in section 26.2, a lack of bargaining power in contractual negotiations, and unlawful use of force 

by State and non-State actors reinforce this situation of impunity. 

 

There is a need for legal reforms that strengthen accountability and the remedies pillar of the UNGPs to overcome obstacles to justice discussed 

in section 26.2. To remedy this situation of impunity, it is also particularly important that States prevent companies headquartered within their 

borders from contributing to human rights violations in the countries in which they do business, by writing regulations and creating laws that 

provide for transnational litigation in case of lacking or difficulties in accessing justice.  
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States should maintain adequate domestic policy space to meet their human rights obligations when pursuing business-related policy objectives 

with other States or business enterprises, for instance through investment treaties or contracts. 

Commentary to Guiding Principle 9 

Economic agreements concluded by States, either with other States or with business enterprises—such as bilateral investment treaties, free- 

trade agreements or contracts for investment projects—creates economic opportunities for States. But they can also affect the domestic policy 

space of Governments. For example, the terms of international investment agreements may constrain States from fully implementing new human 

rights legislation, or put them at risk of binding international arbitration if they do so. Therefore, States should ensure that they retain adequate 

policy and regulatory ability to protect human rights under the terms of such agreements, while providing the necessary investor protection. 

9.1. Bilateral and Multilateral Investment Agreements and Arbitration of Disputes 

Has the State put in place policies, guidance, monitoring, and reporting for relevant ministries or agencies with regard to the conclusion of bilateral 

and multilateral investment agreements and with regard to the arbitration of disputes? 

Indicators Scoping Questions 

Human Rights Provisions in IIAs and BITs 

Has the State worked at promoting the inclusion of specific human rights 

provisions in International Investment Agreements (IIAs) and Bilateral 

Investment Treaties (BITs)? 

Inclusion of Social Issues in IIAs and BITs 

Has the State worked at promoting the inclusion of social issues, such as 

the environment, labor rights, or social rights, in International 

Investment Agreements and Bilateral Investment Treaties? 

Stabilization Clauses 

Has the State put in place measures to ensure that stabilization clauses 

do Ŷot liŵit the host goǀeƌŶŵeŶt͛s aďilitǇ to ŵeet its huŵaŶ ƌights 
obligations? 

Implementation Status 

In order to assess whether the South African government has put in place policies, guidance, monitoring, and reporting for relevant departments 

or agencies with regard to the conclusion of bilateral and multilateral investment agreements and the arbitration of disputes, this section presents 

GUIDING PRINCIPLE 9 
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information on the inclusion of human rights provisions, social issues, and stabilization clauses in International Investment Agreements (IIAs) and 

Bilateral Investment Treaties (BITs). 

The first and second indicator and scoping question request information about whether the South African government has promoted the inclusion 

of human rights provisions and social issues in IIAs and BITs. 

 

In 2013, the South African government unilaterally cancelled several BITs, and soon thereafter started negotiations around a new bill that would 

regulate South African investments. The bill, called the Protection of Investment Bill, was passed by the South African Parliament towards the end 

of 2015. It is aimed at replacing several BITs, mainly with Western European countries, that will most likely not be renewed. The bill must now be 

approved by the National Assembly. 

 

The inclusion of human rights provisions and social issues in IIAs and BITs have been promoted by the South African government in the following 

ways:  

 

1. There is limited access to information on treaties, especially human rights inclusion in IIAs and BITs. However, there is evidence from the 

treaties themselves as well as from how treaty disputes are handled.207 This shows that the South African government has been mindful 

of the need to include civil and human rights provisions in treaties. Practically, there are gaps and inadequacies in the approaches that 

the South African government has employed and therefore more rigorous and systematic approaches to integrate human rights in these 

instruments are required. 

2. International Arbitration bodies are increasingly turning to international human rights agreements in interpreting investment and trade 

provisions, and what protections are owed to parties.208 

3. Free Trade Agreement between the Members of the European Free Trade Association (EFTA) States and the Southern African Customs 

Union (SACU) States: 

a. The EFTA and SACU Free Trade Agreement has limited human rights provisions but does affirm a commitment to the principles 

and objectives set out in the UN Charter and the Universal Declaration of Human Rights.209 In this regards, it frequently make 

reference to the socio-economic rights of the citizens of the respective countries. This agreement more openly seeks to promote 

investment and trade and therefore sustainable development by, for example, substantially increasing investment opportunities 

in the free trade area, as well as contributing to the harmonious development and expansion of world trade by the removal of 

barriers to trade.210 It also provides for adequate and effective protection of intellectual property rights.211 Labor rights are less 

protected in the agreement with State parties retaining to their rights to set their own labor standards. 

4. United States-Southern African Customs Union (SACU) Free Trade Agreement: 

a. As stated by Langton:  
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Negotiations to launch a Free Trade Agreement (FTA) between the United States and the five members of the Southern African 

Customs Union (SACU) (Botswana, Lesotho, Namibia, South Africa, and Swaziland) began on June 3, 2003. The FTA would eliminate 

tariffs over time, reduce or eliminate non-tariff barriers, liberalize service trade, protect intellectual property rights, and provide 

technical assistance to help SACU nations achieve sustainable economic growth through international trade and investment. Some 

U.S. civil society organizations are concerned that a SACU FTA could have negative consequences for poor Southern Africans, citing 

potential adjustment costs for import-competing farmers, poor enforcement of labor rights, privatization of utilities, and increased 

restrictions on importing generic drugs to treat HIV/AIDS. The United States and members of SACU have both expressed concerns 

on labor rights and environmental regulations issues.212 

5. The Trade, Development and Cooperation Agreement (TDCA): 

a. This agreement regulates the trade between South Africa and the European Union (EU). The EU is the main trading partner of 

South Africa. In 2008, aďout ϯϲ peƌ ĐeŶt of “outh AfƌiĐa͛s agƌiĐultuƌal pƌoduĐts ǁeƌe eǆpoƌted to the EU.213 Part of the agreement, 

which entered into force on 1 January 2000, regulates agricultural trade between South Africa and the EU. The agricultural aspect 

of the TDCA involves various degrees of trade liberalization, ranging from immediate liberalization to transitional liberalization 

over longer periods of time, up to 10 years by the EU and 12 years by South Africa.214 During the negotiation, the EU publicly 

stated that its negotiating objectives include strengthening human rights such as labor and environmental rights.215 

6. The SACU-India Preferential Trade Agreement: 

a. The SACU-India Preferential Trade Agreement (PTA) is currently being negotiated under the terms of the enabling clause of the 

World Trade Organization on ͚Differential and More Favorable Treatment, Reciprocity and Fuller Participation of Developing 

Countries͛.216 The PTA will therefore not cover all trade, as FTAs do, but be confined to products (tariff lines) of special interest 

to the parties.217 There have been some demands regarding transparency and protections concerning worker rights, consumer 

safety, and the environment. According to the Department of Trade and Industry (DTI), South Africa and India are in the process 

of exchanging tariff requests.218 

 

The third indicator and scoping question request information about whether the South African government has put in place measures to ensure 

that stabilization clauses do no limit the host goǀeƌŶŵeŶt͛s aďilitǇ to ŵeet its huŵaŶ ƌights oďligatioŶs. South African companies should not seek 

to limit their responsibility and State responsiveness to human rights through stabilization clauses in contracts.  

 

Human rights organizations have criticized the use of stabilization clauses to limit human rights protections.219 The South African government has 

made some effort to limit the use of stabilization clauses.  

 

Gaps 
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There is still much room for the South African government to improve in promoting the inclusion of human rights provisions and social issues in 

IIAs and BITs. The basic objectives and core principles of BITs eŶuŵeƌated oŶ the DepaƌtŵeŶt of Tƌade aŶd IŶdustƌǇ͛s Bilateƌal IŶǀestŵeŶt Tƌeaties 
and Related Agreements website reflect neither a concern for human rights nor social issues.220 Similarly, with regard to FTAs, the Department of 

Tƌade aŶd IŶdustƌǇ states that ͞“outh AfƌiĐa as ǁell as otheƌ “ACU ŵeŵďeƌ States and EFTA partners consult on a wide range of issues related to 

trade and investment. Topics for consultation and possible further cooperation include market access issues, labor, the environment, protection 

aŶd eŶfoƌĐeŵeŶt of iŶtelleĐtual pƌopeƌtǇ ƌights, aŶd, iŶ appƌopƌiate Đases, ĐapaĐitǇ ďuildiŶg.͟ Theƌe is no explicit reference to human rights 

beyond the related areas of labor and environment. 

 

The South African government should consider amending its trade and investments treaties or agreements to include additional human rights 

provisions. Further, lessons can be drawn from criticisms of current and proposed trade agreements. For example, the South African government 

can reevaluate the controversy surrounding the Trade, Development and Cooperation Agreement (TDCA) and draw lessons from its failures and 

successes to be applied to future agreements.  

 

TDCA has been heavily criticized, especially with respect to labor. Criticism extends not only to specific provisions or lack thereof, but also to the 

overall structure and the existence of the agreement itself. Additionally, prominent reports conclude that the treaty created conditions of less, 

rather than more, accountability for corporations.221 Environmental reports argue that the agreement encouraged the development of industries 

which have been harmful to the environment, such as specific types of farming and mining.222 These reports should inform how the South African 

government evaluates, amends, and concludes future trade agreements. They illuminate the complexity of including human rights in trade 

agreements, showing that despite stated commitments to standards and provisions for complaints, trade agreements can alter entire structures 

and balances of power. Such systematic effects may not have been initially visible, but can now be accounted for more carefully. 

 

Potential human rights impacts include liŵitiŶg fƌeedoŵ of eǆpƌessioŶ aŶd iŶteƌŶet useƌs͛ pƌiǀaĐǇ, ǁage losses foƌ ǁoƌkeƌs, iŶĐƌeasiŶg iŶĐoŵe 
inequalities, decreasing access to medicine and medical treatments, inhibiting development of new drugs, and having potentially detrimental 

effects on the environment. The South African government should consider how these issues can be resolved in further negotiations. 

 

In sum, although this aspect of business and human rights is still developing, it would be helpful for agreements to be even more explicit regarding 

human rights provisions, including regarding arbitration clauses. It would also help for the South African government to provide both public and 

private support for such application. 

 

Additionally, Article 28(1) of the SACU-EFTA agreement, referred to in the investment section, could be strengthened. Article 28(1) states: ͞The 

Parties shall endeavor to create and maintain a stable and transparent investment framework and shall not impair by unreasonable or 

discriminatory measures the management, maintenance, use, enjoyment, or disposal of investments by investors of the other Parties. Parties 
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shall admit investments by investors of the other Parties in accordance with their laws and regulations.͟223 The language, ͞in accordance with 

their laws and regulations,͟ weakens the ability of governments to protect investing parties or address their concerns and should be rephrased.224 

 

Current and future BITS should contain obligations on the part of foreign investors.225 While the obligations of multinational corporations is still 

an emerging area in international law, environmental and human rights obligations amongst others have been placed on corporations under the 

ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy of 1977 and the OECD Guidelines for Multinational 

Enterprises of 1976 (as revised in 2000). Moreover, the UN Global Compact requires multinational companies to commit to ten core principles, 

which relate to human rights, labor rights, environmental protection, and anti-corruption. 

 

The African Charter on Human and Peoples' Rights (Banjul Charter) must also be taken into account. Articles 27-29 of the Charter place obligations 

on individuals, not only States, in respect of human rights226 and Article 21(5) places particular obligations on the South African government to 

regulate foreign economic exploitation of South African resources as follows: ͞States parties to the present Charter shall undertake to eliminate 

all forms of foreign economic exploitation, particularly that practiced by international monopolies, so as to enable their peoples to fully benefit 

from the advantages derived from their national resources.͟227 This would include adverse actions by foreign investors. 

 

9.2. Government Agreements 

Has the State put in place policies and guidance for relevant ministries and agencies with regard to the conclusion of government agreements? 

Indicators Scoping Questions 

Human Rights in Government Agreements 

Does the State take measures to ensure that human rights 

considerations are made in agreements between the State and 

ĐoƌpoƌatioŶs? Aƌe suĐh agƌeeŵeŶts aligŶed ǁith the UN͛s pƌiŶĐiples foƌ 
responsible contracts?228 

The Role of the Home State 

How does the home State ensure that companies headquartered within 

its jurisdiction respect the principles of responsible contracting when 

those companies enter into agreements with host States? 

Implementation Status 

In order to assess whether the South African government has put in place policies and guidance for relevant ministries and agencies with regard 

to the conclusion of government agreements, this section presents information on the consideration of human rights in South African government 

agreements and the role the South African government plays to ensure South African-based companies respect human rights when contracting 

with home States.  
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The first indicator and scoping question request information about whether the South African government has taken measures to ensure that 

human rights considerations are made in agreements between the South African government and corporations. Contracts entered into by the 

South African government should adhere to high standards of human rights protection and serve as a model to businesses in their private 

contracts. 

 

The consideration by the South African government of human rights in government agreements is addressed below:  

 

1. Departmental policies sets out recruitment and labor practices for South African government contracts, including recruitment, wages, 

hours, leave, overtime, housing, access to identification documents, and return travel. Policy varies across departments.  

2. The South African government has taken efforts to ensure that business and human rights are considered in its contracts. In 2015, the 

South African Human Rights Commission hosted a workshop on business and human rights to identify best practices and challenges. The 

SAHRC also launched the Business and Human Rights Guide to sensitize businesses on the shortcomings of business and human rights in 

the country.229  

 

The second indicator and scoping question request information about whether the home State ensures that companies headquartered within its 

jurisdiction respect the principles of responsible contracting when those companies enter into agreements with host States. Doing so expresses 

the South African goǀeƌŶŵeŶt͛s ĐoŵŵitŵeŶt to ƌespecting business and human rights to other countries, and encourages additional respect for 

human rights in the corporate context. 

 

The South African goǀeƌŶŵeŶt͛s role as the home State of companies headquartered within its jurisdiction is as follows: 

 

1. South African companies doing business abroad remain covered by a large portion of South African laws. However, these laws, such as 

labor and anti-discrimination laws, apply only to South African citizens and would not apply to foreign nationals.  

 

Additionally, complicity for human rights violations is just beginning to be developed internationally.230 After the Universal Periodic Review Process 

of 2012, the South African government has also established working groups in five priority areas to oversee implementation, including a group 

on Treaties and International Human Rights Mechanisms.231 Although there is much development to be done, these are significant first steps 

toward unifying government policy and resources in an accessible format for corporations and individuals.  

 

Gaps 
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Gaps exist in the South African government͛s policy regarding government agreements where it concerns business and human rights. As explained 

ďǇ PeaĐoĐk aŶd Aŵďƌose: ͚In 2007, investors from Luxembourg and Italy brought a claim against South Africa under ICSID, arguing that South 

AfƌiĐa͛s MiŶiŶg aŶd Petƌoleuŵ ‘esouƌĐes DeǀelopŵeŶt AĐt ;MPRDA) contained provisions that expropriated their mineral rights. The MPRDA 

forms part of “outh AfƌiĐa͛s BlaĐk EĐoŶoŵiĐ EŵpoǁeƌŵeŶt ;BEE) Policy (an affirmative action policy) and requires, among other things, equity in 

mining companies to be partly owned by ͞Historically Disadvantaged Persons.͟ In 2010, the parties settled the claim and in the immediate 

aftermath of the settlement, South Africa launched its review of BITs. Concluding that BITs ͞pose risks and limitations on the ability of the 

government to pursue its constitutional-based transformation agenda,͟ South Africa terminated BITs with several States, including Belgium and 

Luxembourg͛.232 The implication is that investors may consider that the South African government͛s staŶĐe toǁaƌds BITs ƌefleĐts a desiƌe to 
advance its broad-based BEE policy. The redistributive aspects of this policy could be incompatible with the expropriation and fair and equitable 

treatment provisions in most BITs. It is likely that South Africa is adopting a targeted approach to the termination of BITs.  
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States, when acting as members of multilateral institutions that deal with business-related issues, should:  

(a) Seek to ensure that those institutions neither restrain the ability of their member States to meet their duty to protect nor hinder business 

enterprises from respecting human rights;  

(b) Encourage those institutions, within their respective mandates and capacities, to promote business respect for human rights and, where 

requested, to help States meet their duty to protect against human rights abuse by business enterprises, including through technical 

assistance, capacity-building and awareness-raising;  

(c) Draw on these Guiding Principles to promote shared understanding and advance international cooperation in the management of 

business and human rights challenges.  

Commentary to Guiding Principle 10 

Greater policy coherence is also needed at the international level, including where States participate in multilateral institutions that deal with 

business-related issues, such as international trade and financial institutions. States retain their international human rights law obligations when 

they participate in such institutions. 

 

Capacity-building and awareness-raising through such institutions can play a vital role in helping all States to fulfill their duty to protect, including 

by enabling the sharing of information about challenges and best practices, thus promoting more consistent approaches. 

Collective action through multilateral institutions can help States level the playing field with regard to business respect for human rights, but it 

should do so by raising the performance of laggards. Cooperation between States, multilateral institutions and other stakeholders can also play 

an important role. 

 

These Guiding Principles provide a common reference point in this regard, and could serve as a useful basis for building a cumulative positive 

effect that takes into account the respective roles and responsibilities of all relevant stakeholders. 

10.1. Membership in Multilateral Institutions 

How does the State seek to ensure that the institutions it is a member of neither restrain its duty to protect nor hinder the business responsibility 

to respect? 

GUIDING PRINCIPLE 10 
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Indicators Scoping Questions 

Internal Procedures and Commitment 

Has the State established procedures and measures to ensure support 

for business and human rights frameworks, including the UNGPs, in 

positions taken internationally and regionally (for example, on human 

rights screening and documenting of negotiating positions, as well as 

training of trade and development officials on business and human rights 

frameworks)? 

Promotional Activities 

 

 

Does the State promote its duty to protect and the corporate 

responsibility to respect in multilateral institutions, including 

international trade and financial institutions, the UN system, regional 

institutions, and with business organization and workers associations? 

Has the State taken measures to promote awareness of the UNGPs and 

the broader business and human rights agenda? 

Implementation Status 

Internal Procedures and Commitment 

 

The South African government through the South African Human Rights Commission has a strong commitment to human rights. According to the 

King Report on Corporate Governance (King III), the government requires companies to apply or explain 75 different principles, 20 related to 

sustainability. Principle 20 speaks to the obligations of companies to respect human rights. 

 

In the mining sector, the South African Human Rights Commission has done the following to ensure and monitor that the provisions of UNGPs 

are respected:  

 

1. Convened a public hearing of a community affected by unsafe and unregulated illegal mining; 

2. Engaged with a spectrum of stakeholders surrounding illegal mining; 

3. Hosted workshops and seminars on Acid Mine Drainage; 

4. Undertook a site visit to investigate the environmental impacts of various mining and re-mining activities; and 

5. Convened a routable workshop on illegal mining.233 

 

In the agriculture field, the South African Human Rights Commission since 2001 has instituted national and provincial inquiries into human rights 

violations in various farming communities around the country.  
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The Human Rights and Business Country Guide  

 

The Danish Institute for Human Rights, together with the South African Human Rights Commission, produced the South African Country Guide for 

Human Rights. It provides country-specific guidance to help companies respect human rights and contribute to development. The Country Guide 

provides a systematic overview of the human rights issues of which companies should be aware. For each issue, it provides guidance for companies 

on how to ensure respect for human rights in their operations or in collaboration with suppliers and other business partners.  

 

The South African government has launched the National Plan of Action for Children 2012-2017 to embrace new legislation and legal instruments 

aimed at protecting children, which has been adopted at local, regional, and international levels. 

 

Promotional Activities 

 

The South African Human Rights Commission, with regards to promoting transparency within the private sector has embarked on: 

  

1. Stakeholder engagements with civil society, business, and the State; 

2. Education campaigns to inform communities on their right to information; and 

3. Education campaigns with the State and business informing them on the obligations with regard to rights-holders.234  

 

The South African government in partnership with the Danish Institute of Human Rights has published guidance for business to help companies 

ensure respect for human rights when addressing common challenges. Publications include:  

 

1. Bench Marks Foundation: In a 2011 publication, the Foundation made the following recommendations to mining companies in South 

Africa: Provide proper housing and accommodation for all employees and assume responsibility for the impacts that the living-out 

allowance has on informal dwellings and the resultant health and safety problems, as well as the spread of HIV/AIDS.235  

2. Know Your Rights and Responsibilities Campaign: The campaign is designed to aid citizens by educating them about their rights when 

accessing government services, ensuring that when accessing services citizens do so responsibly.236 

 

Gaps 

Gaps exist in South African government policy regarding government agreements when it concerns business and human rights. See the gaps 

outlined in Section 9.2 
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PILLA‘ III 

As part of their duty to protect against business-related human rights abuse, States must take appropriate steps to ensure, through judicial, 

administrative, legislative or other appropriate means, that when such abuses occur within their territory and/or jurisdiction those affected have 

access to effective remedy. 

Commentary to Guiding Principle 25 

Unless States take appropriate steps to investigate, punish and redress business-related human rights abuses when they do occur, the State duty 

to protect can be rendered weak or even meaningless. 

 

Access to effective remedy has both procedural and substantive aspects. The remedies provided by the grievance mechanisms discussed in this 

section may take a range of substantive forms the aim of which, generally speaking, will be to counteract or make good any human rights harms 

that have occurred. Remedy may include apologies, restitution, rehabilitation, financial or non-financial compensation and punitive sanctions 

(whether criminal or administrative, such as fines), as well as the prevention of harm through, for example, injunctions or guarantees of non-

repetition. Procedures for the provision of remedy should be impartial, protected from corruption and free from political or other attempts to 

influence the outcome. 

 

For the purpose of these Guiding PriŶĐiples, a gƌieǀaŶĐe is uŶdeƌstood to ďe a peƌĐeiǀed iŶjustiĐe eǀokiŶg aŶ iŶdiǀidual͛s oƌ a gƌoup͛s seŶse of 
entitlement, which may be based on law, contract, explicit or implicit promises, customary practice, or general notions of fairness of aggrieved 

communities. The term grievance mechanism is used to indicate any routinized, State-based or non-State-based, judicial or non-judicial process 

through which grievances concerning business-related human rights abuse can be raised and remedy can be sought. 

 

State-based grievance mechanisms may be administered by a branch or agency of the State, or by an independent body on a statutory or 

constitutional basis. They may be judicial or non-judicial. In some mechanisms, those affected are directly involved in seeking remedy; in others, 

an intermediary seeks remedy on their behalf. Examples include the courts (for both criminal and civil actions), labour tribunals, national human 

rights institutions, National Contact Points under the Guidelines for Multinational Enterprises of the Organisation for Economic Co-operation and 

Development, many ombudsperson offices, and Government-run complaints offices. 

 

Ensuring access to remedy for business-related human rights abuses requires also that States facilitate public awareness and understanding of 

these mechanisms, how they can be accessed, and any support (financial or expert) for doing so. 

GUIDING PRINCIPLE 25  
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State-based judicial and non-judicial grievance mechanisms should form the foundation of a wider system of remedy. Within such a system, 

operational- level grievance mechanisms can provide early stage recourse and resolution. State-based and operational-level mechanisms, in turn, 

can be supplemented or enhanced by the remedial functions of collaborative initiatives as well as those of international and regional human rights 

mechanisms. Further guidance with regard to these mechanisms is provided in Guiding Principles 26 to 31. 

25.1. Redress for Business-Related Human Rights Abuses 

Has the State put in place measures to ensure redress for business-related human rights abuses? 

Indicators Scoping Questions 

Sanctions 

Has the State put in place mechanisms that introduce civil liability, 

criminal sanctions, and administrative sanctions, such as fines or limited 

access to government funding, for human rights abuses? 

Financial or non-Financial Compensation 

Has the State put in place mechanisms that introduce civil liability, 

criminal sanctions, and administrative sanctions, such as fines or limited 

access to government funding, for human rights abuses? 

Prevention of Harm 

Has the State put in place mechanisms that introduce processes for the 

prevention of harm, such as injunctions or guarantees of non-repetition, 

for human rights abuses? 

Apologies 
Has the State put in place mechanisms to promote apologies for human 

rights abuses?  

State Based Mechanisms 

Has the State put in place judicial and non-judicial, criminal and civil 

mechanisms where grievances can be raised and addressed? Has the 

State identified and removed barriers (financial, legal, practical, and 

evidentiary) to accessing those mechanisms? Are such mechanisms 

available to address extraterritorial harms, as permitted by the UNGPs 

and international human rights law? 

Non-State-Based Mechanisms Has the State supported non-State based mechanisms? 

Other Measures 
Has the State put in place other measures to ensure redress for business 

related human rights abuses? 

Implementation Status 
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In the framework of its obligation to protect human rights, South African government has established legal and judicial mechanisms 

relating to business and human rights abuses. These relevant policies, legislation, and regulations include: 

  

1. South African Constitution (stating that the fundamental rights will be protected and respected in the Bill of Rights);  

2. The Complaints Handling Procedure, Determination of the Procedure Contemplated in Section 9(6) of the Human Rights 

Commission Act 54 of 1994; 

3. The Employment Equity Act; 

4. The Promotion of Equality and Prevention of Unfair Discrimination Act; 

5. The Protection from Harassment Act;  

6. The Unemployment Insurance Act;  

7.  The Occupational Health and Safety Act; 

8. The Compensation for Occupational Injuries and Diseases Act; 

9. The Prevention and Combating of Trafficking in Person Act; 

10. The Criminal Law Amendment Act prohibits Sex Trafficking; 

11. The Mineral and Petroleum Resources Development Act, No 28 of 2002; and 

12. The Prevention and Combating of Corrupt Activities Act. 

 

25.2. Roles and Responsibility Within States 

Has the State defined clear roles and responsibilities within the State on access to effective remedy? 

Indicators Scoping Questions 

 

Competent Authorities 

 

Has the State defined competent authorities to investigate 

allegations of business-related human rights abuse? If so, are 

these authorities equipped with the knowledge necessary in 

order to attribute the abuses to the relevant redress 

mechanism? 

Implementation Status 

The South African Constitution has established ͞protection mechanisms͟ called the ͞[S]tate institutions supporting constitutional 

democracy.͟ Chapteƌ ϵ of that CoŶstitutioŶ Đƌeates ϳ iŶstitutioŶs foƌ pƌoteĐtiŶg people͛s ƌights aŶd foƌ ŵakiŶg suƌe that the government 

does its work properly.  

 

Among those institutions, those which might have competent authorities to investigate allegations of business-related human rights 

abuse include:  
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1. The South African Human rights Commission: 

 

a. According to the South African Human Rights Commission Act, 2013 and Section 184 of the Constitution of South 

Africa, the SAHRC is a national institution established to entrench constitutional democracy through the promotion 

and protection of human rights by: addressing human rights violations and seeking effective redress for such 

violations; monitoring and assessing the observance of human rights; and investigating and reporting on the 

observance of human rights. In each province there is a Provincial Manager in charge to receive complaints dealing 

with human rights violations. The SAHRC has the relevant experience to conduct investigations dealing with human 

rights abuses. It has published investigations reports since 1995.237  

 

2.  The Public Protector: 

a. In light of the Public Protector Act of 23 of 1994, the mandate of the Public Protector is to strengthen constitutional 

democracy by investigating and redressing improper and prejudicial conduct, maladministration, and abuse of power in 

State affairs; resolving administrative disputes or rectifying any act or omission in administrative conduct through 

mediation, conciliation, or negotiation; advising on appropriate remedies or employing any other expedient means; 

reporting and recommending; advising and investigating violations of the Executive Members Ethics Act of 1994; 

resolving disputes relating to the operation of the Promotion of Access to Information Act of 2000; and discharging other 

responsibilities.238 

 

3. The Commission of Gender Equality : 

a. The Commission on Gender Equality is a State institution set up under the Constitution to promote and strengthen 

deŵoĐƌaĐǇ aŶd a Đultuƌe of huŵaŶ ƌights iŶ the ĐouŶtƌǇ. The CoŵŵissioŶ͛s ƌole is to adǀaŶĐe geŶdeƌ eƋualitǇ iŶ all 
spheres of society and make recommendations on any legislation affecting the status of women.239  

 

4.  The Commission for Conciliation, Mediation, and Arbitration: 

a. The CCMA is a dispute resolution body established under the Labor Relations Act, 66 of 1995 (LRA).  

b. In case of a violation of rights by the employer, the employee may contact the Commission for Conciliation, Mediation 

and Arbitration. Since its inception, the CCMA has enjoyed a national settlement rate of 70 percent.240  

 

There are also others institutions that protect people͛s ƌights: CoŶstitutioŶal Couƌt, LaŶd Claiŵs CoŵŵissioŶ, and the Land Claims 

Couƌt. People ĐaŶ also take Đases aďout huŵaŶ ƌights aďuses to the ŵagistƌate͛s Đouƌts aŶd High Courts.  
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Gaps 

The SAHRC sometimes faces budgetary difficulties, which results in slow processing of certain citizens' complaints. Another criticism of 

the Commission is lack of independence and objectivity from some complaints or events, such as the latest xenophobic attacks that took 

place in South Africa.  

 

Regarding the issue of access to information, the law provides for access to government information, although the government does not 

always comply with the law. If a government department refuses to provide information, the requester can launch a formal appeal. If 

this also fails, the requester may appeal a decision to the High Court, a lengthy and expensive process. The Open Democracy Advice 

Center tracks requests for information and whether they are answered after the period provided for in the legislation or are 

unanswered.241 

 
The law prohibits discrimination in employment, access to health care, and education based on physical, sensory, intellectual, and mental 

disability. Department of Transportation policies on providing services to persons with disabilities were consistent with the CoŶstitutioŶ͛s 
prohibition on discrimination. Nevertheless, government and private sector discrimination exists. The law mandates access to buildings 

for persons with disabilities, but such regulations are rarely enforced, and public awareness of them remains minimal. 

 

The law prohibits harassment of persons with disabilities and, in conjunction with the Employment Equity Act, provides guidelines on 

the recruitment and selection of persons with disabilities, reasonable accommodation for persons with disabilities, and guidelines on 

proper handling of employee medical information. Enforcement of this law is limited. The law also requires employers with more than 

50 workers to create an affirmative action plan with provisions for achieving employment equity for persons with disabilities. 

Nevertheless, persons with disabilities constitute only an estimated 2.3 percent of the workforce. The Ministry for Women, Children, 

and Persons with Disabilities launched a website linking persons with disabilities to civil service positions, but the government had not 

met its target of filling 2 percent of government positions with persons with disabilities.242 

25.3 Public Information-Sharing and Accessibility 

Has the State developed measures through which to inform about grievance mechanisms available, grievances received, and relevant 

processes?  

Indicators  Scoping Questions 

Public Information on the Mechanism  

Has the State made efforts to promote public awareness and 

understanding of remediation mechanisms, including how they 

can be accessed and their accessibility? Does the State inform 

about the outcome of grievances and actions for follow-up 

when systemic issues are identified? 
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Accessibility   

Does the State ensure that the mechanisms are available to all 

affected stakeholders (including, for example, women, peoples 

with disabilities, children, and indigenous peoples)? This 

includes providing services such as legal aid and legal 

counseling, as well as support to, for example, the NHRI, CSOs, 

or trade unions that work to ensure greater accessibility within 

grievance mechanisms. 

Implementation Status  

“outh AfƌiĐa͛s CoŶstitutioŶ giǀes eǀeƌǇ peƌsoŶ the ƌight of aĐĐess to iŶfoƌŵatioŶ, held ďǇ a puďliĐ oƌ pƌiǀate ďodǇ, ǁhiĐh is required for 

the exercise or protection of any right. The Promotion of Access to Information Act of 2000 gives effect to this right.  

 

The South African government, through the SAHRC, is helping to make this right a reality by offering citizens a simple, easily 

understandable guide to the law and how to use it. The guide explains how to request access to information, what assistance is available 

from the information officer of a public body, when access to information may legally be refused, and what legal remedies there are in 

cases where information is illegally withheld. The guide also lists public bodies from which information can be requested, along with 

contact details of their information officers. 

 

The SAHRC also provides time-to-time training for the population on how to access information dealing with human rights.243  

 

In terms of providing services such as legal aid and legal counseling, the South African government has established the Legal Aid South 

Africa Act, 2014. This act aims to ensure access to justice and the realization of the right of a person to have legal representation as 

envisaged in the Constitution and to render or make legal aid and legal advice available.  

Gaps  

The Legal Aid Act, which should be used to assist the poorest people, does not fully accomplish this role; for example, the provision of 

funds as a legal and judicial assistance is left to the discretion of the chief executive of the Legal Aid. This has recently led to proceedings 

before the Constitutional Court with the Marikana case.244 

 



 

106 

 

 

States should take appropriate steps to ensure the effectiveness of domestic judicial mechanisms when addressing business-related human rights abuses, 

including considering ways to reduce legal, practical and other relevant barriers that could lead to a denial of access to remedy. 

Commentary to Guiding Principle 26 

Effective judicial mechanisms are at the core of ensuring access to remedy. Their ability to address business-related human rights abuses depends on 

their impartiality, integrity and ability to accord due process. 

 

States should ensure that they do not erect barriers to prevent legitimate cases from being brought before the courts in situations where judicial recourse 

is an essential part of accessing remedy or alternative sources of effective remedy are unavailable. They should also ensure that the provision of justice 

is not prevented by corruption of the judicial process, that courts are independent of economic or political pressures from other State agents and from 

business actors, and that the legitimate and peaceful activities of human rights defenders are not obstructed.  

 

Legal barriers that can prevent legitimate cases involving business-related human rights abuse from being addressed can arise where, for example:  

 

 The way in which legal responsibility is attributed among members of a corporate group under domestic criminal and civil laws facilitates the 

avoidance of appropriate accountability;  

 Where claimants face a denial of justice in a host State and cannot access home State courts regardless of the merits of the claim;  

 Where certain groups, such as indigenous peoples and migrants, are excluded from the same level of legal protection of their human rights that 

applies to the wider population.  

 

Practical and procedural barriers to accessing judicial remedy can arise where, for example:  

 

 The costs of bringing claims go beyond being an appropriate deterrent to unmeritorious cases and/or cannot be reduced to reasonable levels 

thƌough GoǀeƌŶŵeŶt suppoƌt, ͞ŵaƌket-ďased͟ ŵeĐhaŶisŵs ;suĐh as litigatioŶ iŶsuƌaŶĐe aŶd legal fee stƌuĐtuƌesͿ, oƌ otheƌ ŵeaŶs;  
 Claimants experience difficulty in securing legal representation, due to a lack of resources or of other incentives for lawyers to advise claimants 

in this area;  

 There are inadequate options for aggregating claims or enabling representative proceedings (such as class actions and other collective action 

procedures), and this prevents effective remedy for individual claimants;  

 “tate pƌoseĐutoƌs laĐk adeƋuate ƌesouƌĐes, eǆpeƌtise aŶd suppoƌt to ŵeet the “tate͛s oǁŶ oďligatioŶs to iŶǀestigate iŶdiǀidual and business 

involvement in human rights-related crimes.  

 

Many of these barriers are the result of, or compounded by, the frequent imbalances between the parties to business-related human rights claims, such 

as in their financial resources, access to information and expertise. Moreover, whether through active discrimination or as the unintended consequences 

GUIDING PRINCIPLE 26 
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of the way judicial mechanisms are designed and operate, individuals from groups or populations at heightened risk of vulnerability or marginalization 

often face additional cultural, social, physical and financial impediments to accessing, using and benefiting from these mechanisms. Particular attention 

should be given to the rights and specific needs of such groups or populations at each stage of the remedial process: access, procedures and outcome.  

26.1. Judicial Mechanisms 

Has the State put in place a judicial mechanism with the competency to adjudicate business-related human rights abuses within the national jurisdiction 

of the State? If so, are these mechanisms in line with the criteria of impartiality, integrity, and ability to accord due process?  

Indicators Scoping Questions 

National and Regional Courts 

Do the national and regional courts have the competency to adjudicate 

business and human rights abuses, including for abuses that take place 

outside of their territorial jurisdiction, as permitted by the UNGPs and 

international human rights law? If so, do they do so in a way that is impartial 

and with integrity and ability to accord due process? 

Labor Tribunals 

Do national labor tribunals have the competency to adjudicate business and 

human rights abuses? If so, do they do so in a way that is impartial and with 

integrity and ability to accord due process?  

Other Mechanisms 

Do other judicial mechanisms have the competency to adjudicate on business 

related human rights abuses? If so, do they do so in a way that is impartial 

and with integrity and ability to accord due process? 

Implementation Status 

1. NATIONAL AND REGIONAL COURTS  

 

The first indicator and scoping questions refer to the competency of national and regional courts to deal with business and human rights cases. Therefore, 

it is instructive to look at the powers given to courts in order to deal with such cases. Here is a non-exhaustive list of the competent courts: 

 

a. Criminal and civil courts 

 

Violations of human rights in the workplace can be brought to the High Courts of South Africa. For instance, in July 2013, three complainants filed a case 

before the North Gauteng High Court against the South African National Defense Force in order to obtain compensation for discrimination on the basis 

of their HIV status.245 

 

Victims of sexual assault occurring in the workplace can bring separate criminal or civil charges against the alleged perpetrators in court.246 
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Complaints of forced labor can be brought before the civil or criminal courts.247 In addition, child labor violations are tried in either a criminal or labor 

court.248 Of the 11 cases of child labor violations reported by the Department of Labor from April 2011 to March 2012, only two were processed.249 For 

example, in 2013, two individuals started to be prosecuted before South African Courts for suspected forced labor of ten children.250  

 

Courts have an obligation to exercise their remedial power when rights entrenched in the Constitution, and the Bill of Rights specifically, are concerned.251 

 

b. Equality Courts  

 

Equality Courts in South Africa do not arise from constitutional provisions. However, they play a significant role in the transformation of the South African 

society.  

 

Cases of discrimination, hate speech, or harassment can be brought in Equality Courts without any costs.252 This includes situations that occur at the 

workplace. In a country such as South Africa that has suffered from a regime of racial depression and structural divisions based on racial identification in 

the past, such policies are very positive for victims, as well as society.  

 

c. Children's Courts 

 

No provision is found in the Constitution of South Africa regarding Children's Courts. However, protection and rights of children are enshrined in the 

Constitution in Section 28 and some are non-derogable.253 More specifically, the Constitution recognizes the right of every child to be protected against 

the worst forms of child exploitation and labor in Section 28(e) and (f).254  

 

As a result, when child labor occurs under the care of a parent or caregiver, the matter will be referred to a Children's Court in order to ensure that the 

best interests of the child are protected.255 

 

d. Constitutional Court of South Africa 

 

When in the course of a trial, the constitutionality of a law or policy is challenged, the case can escalate until it reaches the Constitutional Court of South 

Africa.  

 

“eĐtioŶ ϭϲϳ;ϳͿ of the CoŶstitutioŶ defiŶes a ĐoŶstitutioŶal ŵatteƌ as iŶĐludiŶg ͞aŶǇ issue iŶǀolǀiŶg the iŶteƌpƌetatioŶ, pƌotection or enforcement of the 

Constitution.͟256 This relates to lawsuits that invoke the violation of rights enshrined in the Constitution. In that sense, Section 172 of the Constitution 

giǀes poǁeƌs to Đouƌts, ǁheŶ faĐed ǁith a ĐoŶstitutioŶal ŵatteƌ, to deĐlaƌe a laǁ oƌ ĐoŶduĐt ͞ iŶǀalid to the eǆteŶt of its iŶĐoŶsisteŶĐǇ͟ ǁith ĐoŶstitutioŶal 
provisions.  

 

The Constitutional Court is given the mandate by the Constitution to give the final decision on the constitutionality of an Act of Parliament, provincial 

Act or conduct of the president.257  
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An example of such lawsuit is the case of Thembekile Mankayi.258 This former miner worked for the corporation AngloGold Ashanti and was diagnosed 

with the miners' lung disease called silicosis.259 He decided to sue the company in 2006 in South Africa.260 In the course of the trial, the constitutionality 

of the statutory compensation scheme for miners was questioned.261 The case was heard by the Constitutional Court, which ruled in 2011 in the ŵiŶeƌ͛s 

favor.262 Many observers including lawyers saw in this decision as a victory for miners suffering from illnesses resulting from the negligence of their 

employers.263 Following this ruling, steps have been taken to prepare class action lawsuits in order to obtain compensation for South African miners.264 

For example, in September 2011, a class action lawsuit was brought to the United Kingdom courts on behalf of miners diagnosed with silicosis after 

working for the company AngloAmerican.265 

 

Another example is when the Constitutional Court heard a case which dealt with the lack of protection of community rights to procedural fairness as 

part of the constitutional right to just administrative action protected in section 33 of the Constitution.266 

 

2. LABOR COURTS  

 

The second indicator and scoping questions refer to the competency of labor courts to deal with business and human rights cases. Therefore, it is 

necessary to analyze the powers given to these specific courts in order for them to deal with such cases.  

 

Labor courts in South Africa can hear cases brought to them and can also deal with appeals of cases brought before the Commission for Conciliation, 

Mediation, and Arbitration (CCMA) (see below). 

 

Cases of discrimination and sexual harassment can be appealed to labor courts after having being brought before the Commission for Conciliation, 

Mediation, and Arbitration (see below).267 For instance in February 2012, a labor court declared the dismissal of a horse-riding instructor unfair because 

the decision was made on the basis of his HIV status, and awarded him a 12-month compensation.268 

 

Child labor violations are tried in either a criminal or Labor Court.269 Of the 11 cases of child labor violations reported by the Department of Labor from 

April 2011 to March 2012, only two were processed.270  

 

A wide range of remedies exist including declaratory orders, mandatory and structural interdicts, supervisory jurisdiction, severance from an offending 

statute, and the obligation for parties to negotiate relief under court auspices271  

 

Remedies can arise from different branches of law such as administrative law, 272company law,273 competition law,274 contract law,275 and environmental 

law.276  

 

3. OTHER MECHANISMS 
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The third indicator and scoping questions refer to the competency of national and regional courts to deal with business and human rights cases. It 

therefore requires an analysis of the powers given to courts in order to deal with such cases. Here is a non-exhaustive list of the competent courts to 

hear such cases.  

 

a. The Commission for Conciliation, Mediation, and Arbitration: 

 

The Commission for Conciliation, Mediation, and Arbitration (CCMA) is an independent body whose role is to resolve labor disputes.277 The CCMA was 

established by the Labor Relations Act in 1995 and since then it has helped a wide range of complainants to have access to courts to deal with their labor 

disputes free of charge.278  

 

The CCMA has the mandate to deal with issues of unfair labor practices.279 The Commission is given a function of compulsory arbitration in cases of labor 

disputes.280 

 

The CCMA should be differentiated from other judicial mechanisms because its judicial or administrative nature has been debated.281 Indeed, in a 

judgement of 1999 Carephone (Pty) Ltd v Marcus NO, the Labor Appeal Court ruled that even though the process is judicial, the action is administrative 

in nature.282 However, in another ruling Sidumo v Rustenburg Platinum Mines Ltd, a separate concurring judgement was given and explained that the 

CCMA's functions were judicial and not administrative, and therefore its procedure should be ruled by section 34 of the Constitution that deals with 

access to courts.283 

 

The debate has not been resolved and it was proposed by O'Regan J that the process before the CCMA should obey both sections 33 and 34 of the 

Constitution which deals with just administrative action and access to courts.284 In that sense, equity and fairness have to lead the process before the 

CCMA and the arbitrator has to remain as unbiased and impartial as possible.285 In the same vein, Currie and De Waal are of the view that the proceedings 

haǀe to ƌeŵaiŶ ͞laǁful aŶd pƌoĐeduƌallǇ faiƌ,͟ deĐisioŶs must be made public as a rule, aŶd the ƌeŵedǇ pƌoposed should ďe ͞justifiaďle aŶd ĐoŶsisteŶt 
ǁith the ƌight to faiƌ laďoƌ pƌaĐtiĐes.͟286 

 

More specifically to the context of our analysis, cases that can be submitted to the CCMA include cases of discrimination and sexual harassment.287 If 

these cases remain unresolved at this level, they can then be taken to labor courts.288 

 

As a conclusion, it is possible to say that access to courts is positively enhanced in South Africa through the mechanisms highlighted above, even though 

barriers for access to judicial remedy persist.  
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Gaps 

This seĐtioŶ deals ǁith the iŵpleŵeŶtatioŶ aŶd gaps iŶ the ŵaŶdate of the Đouƌts iŶ “outh AfƌiĐa ƌelatiŶg to theiƌ poǁeƌs iŶ laďoƌ aŶd huŵaŶ ƌights 
disputes. The issue ĐeŶteƌs oŶ Đouƌts' ĐoŵpeteŶĐies aŶd the aĐtual iŵpleŵeŶtatioŶ of theiƌ ŵaŶdates.  
 

1. EQUALITY COU‘T“  
 

The ŵaiŶ issue ǁith the EƋualitǇ Couƌts is that theiƌ ŵaŶdate does Ŷot aƌise fƌoŵ the CoŶstitutioŶ.  
 

2. CON“TITUTIONAL COU‘T OF “OUTH AF‘ICA 

 

“iŶĐe the eŶd of apaƌtheid, the CoŶstitutioŶal Couƌt of “outh AfƌiĐa has ƌeŶdeƌed tƌaŶsfoƌŵatioŶal aŶd pƌogƌessiǀe judgeŵeŶts iŶ faǀoƌ of huŵaŶ ƌights 
aŶd eƋuitǇ. It is peƌĐeiǀed as aŶ ageŶt of ĐhaŶge iŶ “outh AfƌiĐa aŶd iŶ this seŶse, hopefullǇ it ǁill staƌt aĐĐeptiŶg Đases of ďusiŶess-ƌelated ǀiolatioŶs of 
huŵaŶ ƌights aŶd the ĐoŶstitutioŶalitǇ of ďusiŶess-ƌelated poliĐies. 
 

3. CCMA 

 

IŶ ƌelatioŶ to the CCMA, ǁhile its ŵaŶdate does Ŷot aƌise fƌoŵ the CoŶstitutioŶ, ƌatheƌ aŶ AĐt of PaƌliaŵeŶt, this has Ŷot iŵpaĐted its aďilitǇ to deal ǁith 
laďoƌ disputes. IŶdeed, the CCMA is desĐƌiďed as aŶ effeĐtiǀe ŵeaŶs foƌ ǁoƌkeƌs to seek justiĐe at a ƌeasoŶaďle Đost. It is peƌĐeiǀed as a faiƌ aŶd iŵpaƌtial 
ďodǇ giǀeŶ the faĐt that its pƌoĐeediŶgs aƌe also ƌegulated ďǇ seĐtioŶ ϯϯ aŶd/oƌ seĐtioŶ ϯϰ of the CoŶstitutioŶ. 
 

 

26.2. Barriers for Access to Judicial Remedy 

Has the State taken measures to ensure that there are no barriers to access to judicial remedy for addressing business-related human rights abuses? 

Indicators Scoping Questions 

Legal Barriers 

Has the State taken measures to ensure that there are no legal barriers to 

prevent legitimate cases from being brought before the courts? This includes: 

(1) ensuring that it is possible to hold corporations accountable under 

domestic criminal and civil laws, meaning that liability exists under the law; 

(2) ensuring that all members of society can raise complaints, including 

indigenous peoples, migrants, women, and children, and are afforded the 

same legal protection as for the wider population; (3) ensuring that 

extraterritorial harms can be addressed within the courts, as permitted by the 

UNGPs and international human rights law; and (4) ensuring that issues such 

as conflicts of law, statutes of limitations, parent company liability, and 

standards of liability do not result in barriers to victims of business-related 

human rights harms in accessing the courts?  
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Practical and Procedural Barriers 

Has the State taken measures to ensure that there are no practical or 

procedural barriers to prevent legitimate cases from being brought before 

the courts? This includes: (1) ensuring financial support, (2) providing legal 

representation or guidance, (3) providing opportunities for class-actions and 

ŵultipaƌtǇ litigatioŶ; ;ϰͿ alloǁiŶg foƌ ƌeĐoǀeƌǇ of attoƌŶeǇs͛ fees; ;5) 

preventing retaliatory actions against claimants; (6) reforming access to 

evidence; and (7) providing training for prosecutors and judges. 

Social Barriers 

Has the State taken measures to ensure that there are no social barriers to 

prevent legitimate cases from being brought before the courts? This includes: 

(1) addressing imbalances between the parties, (2) targeted awareness-

raising among vulnerable groups (for example, women, indigenous people, 

and children), (3) availability of child-sensitive procedures to children and 

their representatives, (4) legal aid and other type of assistance, (5) efforts to 

combat corruption, and (6) protection of human rights defenders. 

Implementation Status 

This seĐtioŶ ǁill list the ŵeasuƌes that haǀe ďeeŶ takeŶ iŶ oƌdeƌ to ƌeŵoǀe ďaƌƌieƌs to judiĐial ƌeŵedǇ. JudiĐial, pƌaĐtiĐal, pƌoĐeduƌal, aŶd soĐial ďaƌƌieƌs 
to aĐĐessiŶg ƌeŵedǇ eǆist iŶ “outh AfƌiĐa. A feǁ ŵeasuƌes haǀe ďeeŶ takeŶ iŶ oƌdeƌ to eŶsuƌe that aĐĐess to Đouƌts is eŶhaŶĐed.  
 

1. LEGAL BA‘‘IE‘“ 

 

Legal ďaƌƌieƌs aƌe huƌdles that ǀiĐtiŵs of ďusiŶess-ƌelated ǀiolatioŶs of huŵaŶ ƌights haǀe to oǀeƌĐoŵe ďefoƌe aĐĐessiŶg Đouƌts. These legal ďaƌƌieƌs ǀaƌǇ 
aŶd iŶĐlude the ĐoŵpleǆitǇ of ĐoƌpoƌatioŶ stƌuĐtuƌes aŶd the doĐtƌiŶe of liŵited liaďilitǇ.289  This pƌiŶĐiple holds that paƌeŶt ĐoŵpaŶies aŶd theiƌ 
suďsidiaƌies aƌe sepaƌate legal eŶtities. This ŵeaŶs that paƌeŶt ĐoŵpaŶies aŶd theiƌ shaƌeholdeƌs ĐaŶŶot ďe held aĐĐouŶtaďle foƌ the aĐts of theiƌ 
suďsidiaƌies.  
 

AŶ eǆĐeptioŶ to the doĐtƌiŶe of liŵited liaďilitǇ that ĐaŶ ďe used ďǇ ĐlaiŵaŶts is ͞pieƌĐiŶg the Đoƌpoƌate ǀeil.͟ 290  IŶĐƌeasiŶglǇ used ďǇ huŵaŶ ƌights 
oƌgaŶizatioŶs, eǆĐeptioŶs eǆist foƌ the ĐoŵplaiŶaŶts to lift the Đoƌpoƌate ǀeil aŶd hold the paƌeŶt ĐoŵpaŶǇ liaďle foƌ the aĐts oƌ oŵissioŶs of the suďsidiaƌǇ 
ǁheŶ the shaƌeholdeƌs go ďeǇoŶd theiƌ ƌoles aŶd ďeĐoŵe paƌt of the ŵaŶageƌial eŶtitǇ of the ĐoŵpaŶǇ ďǇ diĐtatiŶg deĐisioŶs.291  
 

IŶ addƌessiŶg these issues, it is ŶeĐessaƌǇ to look at the possiďilitǇ foƌ “outh AfƌiĐaŶ ǀiĐtiŵs to ďƌiŶg Đases iŶ the juƌisdiĐtioŶ ǁheƌe paƌeŶt ĐoŵpaŶies aƌe 
ďased.  
 

A good eǆaŵple is Luďďe ǀ. Cape PLC, a Đase that ǁas ďƌought ďǇ “outh AfƌiĐaŶ ŵiŶeƌs agaiŶst a U.K. ĐoŵpaŶǇ ǁho ǁeƌe diagŶosed ǁith asďestos-ƌelated 
disease iŶ the UŶited KiŶgdoŵ iŶ ϭϵϵϳ.292 IŶ this Đase, foƌŵeƌ Cape PLC ǁoƌkeƌs aŶd people liǀiŶg iŶ the ƌegioŶ of ŵiŶiŶg opeƌatioŶs sought ĐoŵpeŶsatioŶ 
fƌoŵ theiƌ foƌŵeƌ eŵploǇeƌ iŶ the EŶglish High Couƌt aŶd alleged that theiƌ diseases eŵaŶated fƌoŵ the asďestos ŵiŶiŶg aŶd ŵilliŶg aĐtiǀities of the 
ĐoŵpaŶǇ iŶ “outh AfƌiĐa.293  OŶe of the ŵaiŶ aƌguŵeŶts of the plaiŶtiffs ǁas that the leǀels of asďestos dust the ǁoƌkeƌs ǁeƌe eǆposed to ďǇ the 
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ĐoƌpoƌatioŶ ǁeƌe ϯϬ tiŵes the Bƌitish legal liŵit of asďestos dust ǁithout adeƋuate pƌoteĐtioŶ agaiŶst its effeĐts.294 IŶ additioŶ, plaiŶtiffs also alleged that 
the people liǀiŶg iŶ the ƌegioŶ ǁheƌe Cape opeƌated ǁeƌe suďŵitted to ĐoŶditioŶs that pƌoǀoked asďestos-ƌelated iŶjuƌies.295  
 

The ĐoƌpoƌatioŶ aƌgued that the Đase should ďe dealt ǁith ďǇ “outh AfƌiĐaŶ Đouƌts aŶd Ŷot iŶ the UŶited KiŶgdoŵ, usiŶg the aƌguŵeŶt of the foƌuŵ ŶoŶ 
ĐoŶǀeŶieŶs ;see ďeloǁͿ.296 Afteƌ a loŶg seƌies of pƌoĐeduƌes ďefoƌe U.K. Couƌts iŶ ǁhiĐh the aƌguŵeŶts of the ĐoƌpoƌatioŶ had ďeeŶ aĐĐepted, the House 
of Loƌds ƌeĐogŶized the ĐoŵpeteŶĐe of EŶglish Couƌts iŶ dealiŶg ǁith the Đases.297 The ŵaiŶ ƌeasoŶ iŶǀoked ǁas that due to the aďseŶĐe of legal aid foƌ 
peƌsoŶal iŶjuƌǇ Đlaiŵs aŶd the ĐhalleŶges of the plaiŶtiffs iŶ gettiŶg legal ƌepƌeseŶtatioŶ, “outh AfƌiĐaŶ Couƌts ǁould Ŷot ďe aŶ adeƋuate foƌuŵ to haǀe 
theiƌ Đlaiŵs heaƌd.298 FolloǁiŶg the iŶĐƌease iŶ the Ŷuŵďeƌ of plaiŶtiffs, the ĐoŵpaŶǇ deĐided to ƌeaĐh a Đouƌt settleŵeŶt ǁith the ĐoŵplaiŶaŶts, ďut 
theŶ failed to fulfill its oďligatioŶs, tƌiggeƌiŶg a Ŷeǁ pƌoĐeduƌe iŶ ϮϬϬϮ.299 Afteƌ the “outh AfƌiĐaŶ ĐoŵpaŶǇ GeŶĐoƌ Ltd. joiŶed the laǁsuit as a defeŶdaŶt, 
iŶ ϮϬϬϯ, the plaiŶtiffs aŶd defeŶdaŶts ƌeaĐhed a settleŵeŶt agƌeeŵeŶt iŶĐludiŶg a tƌust to ĐoŵpeŶsate the ǀiĐtiŵs.300 

 

AŶotheƌ legal ďaƌƌieƌ is the ŶoŶ-appliĐaďilitǇ of ĐƌiŵiŶal laǁ to Đoƌpoƌate eŶtities.301 IŶ soŵe juƌisdiĐtioŶs, ĐoƌpoƌatioŶs ĐaŶŶot ďe pƌoseĐuted iŶ ĐƌiŵiŶal 
Đouƌts.302 IŶ “outh AfƌiĐa, ĐƌiŵiŶal Đases ĐaŶ ďe ďƌought foƌ ǀiolatioŶs of huŵaŶ ƌights Đoŵŵitted iŶ the ǁoƌkplaĐe ;see aďoǀeͿ. Hoǁeǀeƌ, little iŶfoƌŵatioŶ 
is aǀailaďle ƌegaƌdiŶg the aďilitǇ foƌ plaiŶtiffs to take Đases to ĐƌiŵiŶal Đouƌts agaiŶst Đoƌpoƌate eŶtities oƌ theiƌ ƌepƌeseŶtatiǀes.  
 

AŶotheƌ iŵpoƌtaŶt legal ďaƌƌieƌ ĐaŶ ďe ƌestƌiĐtiǀe aĐĐess to Đouƌts foƌ iŶdiǀidual ǀiĐtiŵs, theiƌ ƌepƌeseŶtatiǀes, aŶd otheƌ oƌgaŶizatioŶs.303  OfteŶ iŶ 
pƌaĐtiĐe, Đlass oƌ ĐolleĐtiǀe aĐtioŶs iŶflueŶĐe the possiďilitǇ foƌ the iŶdiǀidual plaiŶtiff to ďe ƌepƌeseŶted aŶd haǀe theiƌ iŶteƌests ƌefleĐted iŶ the 
judgŵeŶt.304 Moƌeoǀeƌ, theƌe aƌe ĐouŶtƌies iŶ ǁhiĐh ƌestƌiĐtioŶs applǇ to the filiŶg of ĐoŵplaiŶts ďǇ NGOs.305 IŶ “outh AfƌiĐa, ĐolleĐtiǀe laǁsuits aŶd Đlass 
aĐtioŶs Đases aƌe aĐĐepted,306 ǁhiĐh is a positiǀe step iŶ eŶsuƌiŶg that ǀiĐtiŵs of sǇsteŵiĐ ǀiolatioŶs see theiƌ ƌights ƌespeĐted aŶd iŶ pƌeǀeŶtiŶg ǀiolatioŶs 
iŶ the futuƌe.  
 

2. P‘ACTICAL AND P‘OCEDU‘AL BA‘‘IE‘“ 

 

PƌaĐtiĐal aŶd pƌoĐeduƌal ďaƌƌieƌs to judiĐial ƌeŵedǇ ĐoŶtiŶue to eǆist. “uĐh ďaƌƌieƌs iŶĐlude the liŵited oƌ laĐk of aǀailaďilitǇ of legal aid iŶ oƌdeƌ to ďƌiŶg 
huŵaŶ ƌights ǀiolatioŶ Đases,307 the ƌule of paǇŵeŶt of legal Đosts ďǇ the loseƌ of the laǁsuit ;͞loseƌ paǇs͟Ϳ,308 the laĐk of Ƌualified legal ĐouŶsel foƌ ǀiĐtiŵs 
at ƌeasoŶaďle Đosts,309  the diffiĐulties iŶ ďƌiŶgiŶg Đlass aĐtioŶ laǁsuits,310  issues ƌelated to ĐoƌƌuptioŶ, paƌtialitǇ of Đouƌts, aŶd aďseŶĐe of faiƌ tƌial 
aƌƌaŶgeŵeŶts,311 aŶd the aďseŶĐe of suffiĐieŶt ĐoŵpeŶsatioŶ aŶd ƌeŵedies.312  
 

IŶ oƌdeƌ to fight agaiŶst these ďaƌƌieƌs, the “tate has eŶsuƌed the gƌatuitǇ of ĐeƌtaiŶ pƌoĐeduƌes, suĐh as iŶ Đases ďefoƌe EƋualitǇ Couƌts. This ŵakes it 
easieƌ foƌ ĐoŵplaiŶaŶts to ďƌiŶg Đases, as fiŶaŶĐial ĐoŶstƌaiŶts ĐaŶ ďe a laƌge ďuƌdeŶ foƌ ŵaŶǇ. 
 

Moreover, the possibility for pro-bono cases to be brought increase access to courts for indigent people. 

 

In terms of legal aid, the Legal Aid Board is a South African body whose aim is to provide assistance to indigent people who wish to bring legal cases to 

court. However, Legal Aid is reported to face severe financial and capacity constraints in South Africa. 
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The efforts to render access to courts easier have included the recent use of African languages in judicial proceedings.313 

 

Following the adoption of the Jurisdiction of Regional Courts Amendment Act 31 of 2008, regional magistrate courts have been given civil jurisdiction, 

thus enhancing affordability and proximity.314 

 

Another aspect of enhanced access to courts is public litigation; it is possible for non-State legal actors such as law clinics and State-paid public defenders 

in rural areas to bring public interest litigation. This enables access to courts and increases the potential for litigation in this sector. However, issues of 

lack of staff and funds remain.315 

 

3. SOCIAL BARRIERS 

 

In a diverse society such as South Africa, many segments of the population face vulnerabilities, which can then become social barriers to access to 

remedy if not properly addressed by the State.  

 

A positive aspect in reducing social barriers is the possibility to postpone a case on the basis of absence of equality of arms.316 This allows for vulnerable 

people to be assisted before courts.  

 

Gaps 

Even though measures have been taken to remove barriers to accessing judicial remedy, this section will list remaining barriers.  

 

1. LEGAL BARRIERS 

 

Barriers to accessing justice for victims of trafficking include deportation before being given the chance to file a complaint or participate in the 

prosecution of their traffickers.317  

 

For example, in 2013, the repatriation of eight child victims of trafficking without provision of victim statements resulted in the absence of trial against 

the alleged traffickers.318 

 

Moreover, police corruption is often seen as a major barrier in the fight against human trafficking and forced labor in South Africa.319 

 

During court processes, obstacles to accessing remedy include issues of standing,320 undue delay and length of proceedings,321 and legal costs.322 

 

Outside of courts, obstacles to accessing remedy include issues in enforcing judgements,323 and especially when they have been given by foreign 

jurisdictions.324 Reprisals against witnesses or victims are also a challenge.325 
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Other main issues that prevent full access to remedy are the rules of precedent and stare decisis as obstacles to access to justice. Indeed, judicial 

precedent, even when it was established during apartheid, has to be followed by courts unless it can be broken by the direct application of a right 

contained in the Constitution.326  

 

The faĐt that the ϮϬϬϴ CoŵpaŶies AĐt does Ŷot pƌoǀide diƌeĐtlǇ foƌ the ĐoƌpoƌatioŶ͛s ĐoŶstitutioŶal liability makes it hard for victims to invoke this type 

of liability.327 

 

2. PRACTICAL AND PROCEDURAL BARRIERS 

 

One of the practical barriers to accessing remedy is that South Africa did not accept the jurisdiction of the African Court on Human and Peoples' Rights 

which means that victims of human rights violations in South Africa cannot directly file complaints to this regional court.328 As a result, two cases in 2012 

were deemed inadmissible before the Court.329 

 

In terms of balance of power between companies and victims, it is necessary to note that victims often face inequalities in legal representation because 

few practitioners take up cases in representation of the victims.330  

 

Indeed, access to courts is conditioned to availability of funding. Most South Africans face legal representation issues due to lack of affordability.331 

Financial barriers remain for people who are not among the poorest, and thus cannot benefit from Legal Aid, but still cannot afford legal services.332 

 

Only 10% of the funds of the Legal Aid Board are allocated to civil matters and the focus of the board does not encompass violations by corporations.333 

 

A current case before the Constitutional Court between the Legal Aid Board and the Marikana miners, victims of a massacre in 2012, demonstrates the 

fact that funding in cases of corporate violations of human rights are not necessarily part of the mandate of the Legal Aid Board. 

 

In public interest litigation, there is often a conflict between the relief sought for the victim and the interest of the case for the public.334 

 

Remedies tend to be more limited in private law than public law.335 In terms of the remedies sought, it is impossible to compensate some losses, which 

makes it hard for victims of irreparable violations. For instance, environmental harm cannot be repaired by money only.336 

 

Other impediments to jurisdiction include prescription and statute of limitations,337 amnesties, pardons, decisions not to prosecute,338 State secrets, and 

national security.339 

 

3. SOCIAL BARRIERS 
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In a diverse society such as South Africa, many segments of the population face vulnerabilities. These prevent them from exercising their full right to 

access to justice.340 Such populations include: indigenous peoples such as the Khoisan; migrant and temporary workers in extractive industries (especially 

from Zimbabwe and Nigeria); people living with HIV/AIDS (in the mining sector); and women and youth affected by mining activities.341 

 

Desperate living conditions form part of the social factors that prevent people from accessing courts and legal representation.342 A few include:343 

 

1. 25% of the population is unemployed;  

2. 34.6% of individuals age 7-24 are not in any educational institution due to lack of funding;344 

3. High levels of illiteracy;345 

4. Language barriers which render communication and legal services harder;346 

5. Widespread poverty (34.1% of the population live under $2 a day; the top 10% of South Africans are 33.1 times richer than the bottom 

10%);347and 

6. Rural populations are geographically excluded from urban legal services.348 

 

 

26.3. Remedy for Abuses Taking Place in Host-States 

Has the State taken measures to address the issue of access of victims to judicial remedy for abuses by domiciliary companies in host States? 

Indicators Scoping Questions 

Remedy of Extraterritorial Effect 

Has the State put in place measures to promote access to remedy of claimants 

(including vulnerable groups such as indigenous peoples, women, and 

children) that have been denied justice in a host State, enabling them to 

access home State courts?  

Forum Non Conveniens 
Does the State allow a court considering a forum non conveniens motion to 

consider factors against dismissal in addition to factors in favor of dismissal? 

Implementation Status 

This seĐtioŶ deals ǁith the eǆisteŶĐe of ŵeĐhaŶisŵs to pƌoŵote aĐĐess to ƌeŵedǇ foƌ ĐlaiŵaŶts of aďuses takiŶg plaĐe iŶ host “tates aŶd iŶ ǁhiĐh “outh 
AfƌiĐaŶ ĐoŵpaŶies aƌe iŶǀolǀed. 
 

IŶ dealiŶg ǁith suĐh tǇpe of liaďilitǇ, it is ŶeĐessaƌǇ to eǆplaiŶ the doĐtƌiŶe of foƌuŵ ŶoŶ ĐoŶǀeŶieŶs. This doĐtƌiŶe ĐaŶ ďe the ďasis foƌ Đouƌts to ƌejeĐt a 
Đase ďƌought to theŵ, oŶ the ďasis that it ǁould ďe ŵoƌe ͞ĐoŶǀeŶieŶt͟ foƌ the paƌties to ďƌiŶg the Đase to aŶotheƌ juƌisdiĐtioŶ/“tate.349 

 

Theƌe is a pƌiŶĐiple iŶ “outh AfƌiĐa that a Đouƌt ĐaŶŶot ƌefuse to heaƌ a ŵatteƌ oŶ the ďasis of ĐoŶǀeŶieŶĐe as loŶg as it has juƌisdiĐtioŶ.350 Hoǁeǀeƌ, iŶ 
the Đase Bid IŶdustƌial HoldiŶgs, the Đouƌt deĐided that defeŶdaŶts Đould ďƌiŶg this doĐtƌiŶe as aŶ aƌguŵeŶt foƌ the Đase to ďe ƌejeĐted, ĐoŶtƌadiĐtiŶg 
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the pƌiŶĐiple.351 The deĐisioŶ oŶ the ŵost ĐoŶǀeŶieŶt juƌisdiĐtioŶ is takeŶ oŶ the ďasis of diffeƌeŶt Đƌiteƌia iŶĐludiŶg the Ŷatuƌe of the alteƌŶatiǀe foƌuŵ, 
the loĐatioŶ of eǀideŶĐe aŶd ǁitŶesses, aŶd the laǁ appliĐaďle to the Đase.352  
 

For instance, the Cape PLC case (see above) is a good example of the use of the forum conveniens doctrine, although it was against South African plaintiffs 

in the United Kingdom. 

 

Gaps 

This seĐtioŶ deals ǁith the degƌee of iŵpleŵeŶtatioŶ of aĐĐess to ƌeŵedǇ foƌ aďuses that take plaĐe iŶ host “tates aŶd iŶ ǁhiĐh “outh AfƌiĐaŶ ĐoŵpaŶies 
aƌe iŶǀolǀed.  
 

Gaps iŶ the iŵpleŵeŶtatioŶ of suĐh aĐĐess to ƌeŵedǇ iŶĐlude the aďseŶĐe of Đleaƌ eǆtƌateƌƌitoƌial juƌisdiĐtioŶ of “outh AfƌiĐaŶ Couƌts to heaƌ Đases of 
ǀiolatioŶs of huŵaŶ ƌights ďǇ “outh AfƌiĐaŶ Đoƌpoƌate eŶtities aďƌoad. 
 

IŶ the KauŶda ǀ PƌesideŶt of the ‘epuďliĐ of “outh AfƌiĐa Đase, eǆtƌateƌƌitoƌial juƌisdiĐtioŶ iŶ the pƌiǀate ĐoŶteǆt ǁas aĐĐepted ďǇ the CoŶstitutioŶal Couƌt 
as loŶg as it does Ŷot ǀiolate soǀeƌeigŶtǇ.353354 

 

Another key issue is the establishment of the jurisdictional link between the victims and the company and the company with the State.355 

 

The KhuluŵaŶi ͞apaƌtheid ƌepaƌatioŶs͟ laǁsuits aƌe also aŶ eǆaŵple of eǆtƌateƌƌitoƌial juƌisdiĐtioŶ when dealing with human rights violations in foreign 

jurisdictions.356 The case was brought to U.S. courts in 2002 by a group of South African nationals in order to sue about 20 banks and corporations that 

were allegedly complicit in the apartheid government's gross human rights abuses such as extrajudicial killings, torture, and rape.357 Arguments of the 

claimants included the idea that the investments and participation in industries by the defendants encouraged abuse by the apartheid government 

against black people.358 In August 2013, the U.S. Court of Appeals recommended the dismissal of the case on the ground of the Kiobel v Shell U.S. 

Supreme Court decision. 359  

 

Another issue concerns the tendency of South African courts not to recognize vicarious responsibility of companies as long as the companies have taken 

all precautionary measures to avoid harm.360 This could be relevant to the development of the due diligence discourse in South Africa, as private and 

public entities could avoid responsibility and liability if all reasonable measures have been taken to prevent people from getting harmed in business 

activities. 
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States should provide effective and appropriate non-judicial grievance mechanisms, alongside judicial mechanisms, as part of a comprehensive State-based 

system for the remedy of business-related human rights abuse. 

Commentary to Guiding Principle 27 

Administrative, legislative and other non-judicial mechanisms play an essential role in complementing and supplementing judicial mechanisms. Even 

where judicial systems are effective and well-resourced, they cannot carry the burden of addressing all alleged abuses; judicial remedy is not always 

required; nor is it always the favored approach for all claimants.  

 

Gaps in the provision of remedy for business-related human rights abuses could be filled, where appropriate, by expanding the mandates of existing 

non-judicial mechanisms and/or by adding new mechanisms. These may be mediation-based, adjudicative or follow other culturally appropriate and 

rights-compatible processes—or involve some combination of these—depending on the issues concerned, any public interest involved, and the potential 

needs of the parties. To ensure their effectiveness, they should meet the criteria set out in Principle 31.  

 

National human rights institutions have a particularly important role to play in this regard.  

 

As with judicial mechanisms, States should consider ways to address any imbalances between the parties to business-related human rights claims and 

any additional barriers to access faced by individuals from groups or populations at heightened risk of vulnerability or marginalization.  

27.1. Types of Non-Judicial Mechanisms 

Has the State provided effective and appropriate non-judicial grievance mechanisms? 

Indicators Scoping Questions 

Mediation-Based Mechanisms 

Does the State provide access of claimants to mediation-based non-judicial 

mechanisms such as National Contact Points under the OECD Guidelines? Can 

these mechanisms be used for remedying business-related human rights 

abuses? Do these mechanisms meet the effectiveness criteria set out in UNGP 

31?  

Adjudicative Mechanisms 

Does the State provide access of the claimant to adjudicative mechanisms 

such as government-run complaints offices? Can these mechanisms be used 

for remedying business-related human rights abuses? Do these mechanisms 

meet the effectiveness criteria set out in UNGP 31? 

GUIDING PRINCIPLE 27 
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Other Mechanisms 

Does the State provide access to other types of non-judicial mechanisms? Can 

these mechanisms be used for remedying business-related human rights 

abuses? Do these mechanisms meet the effectiveness criteria set out in UNGP 

31? 

Implementation Status 

This section refers to the competency of non-judicial grievance mechanisms to deal with business and human rights cases. It is therefore necessary to 

look at the powers given to them. Below is a non-exhaustive list of the competent mechanisms. 

 

1. The Commission for Conciliation, Mediation and Arbitration 

 

The Commission for Conciliation, Mediation, and Arbitration (CCMA) is an independent body whose role is to resolve labor disputes.361 The CCMA was 

established by the Labor Relations Act in 1995 and since then has helped a wide range of complainants to access courts to deal with their labor disputes 

free of charge.362  

 

The CCMA has the mandate to deal with issues of unfair labor practices.363 The Commission is given a function of compulsory arbitration in cases of labor 

disputes.364 

 

The CCMA should be differentiated from other judicial mechanisms because its judicial or administrative nature has been debated.365 Indeed, in a 

judgement of 1999 Carephone (Pty) Ltd v Marcus NO, the Labor Appeal Court ruled that even though the process is judicial, the action is administrative 

in nature.366 However, in another ruling, Sidumo v Rustenburg Platinum Mines Ltd, a separate concurring judgement was given and explained that the 

CCMA's functions were judicial and not administrative, and therefore its procedure should be ruled by section 34 of the Constitution that deals with 

access to courts.367 

 

The debate has not been resolved and it was proposed by O'Regan J that the process before the CCMA should obey both sections 33 and 34 of the 

Constitution which deals with just administrative action and access to courts.368  

 

In that sense, equity and fairness have to lead the process before the CCMA and the arbitrator has to remain as unbiased and impartial as possible.369 In 

the saŵe ǀeiŶ, Cuƌƌie aŶd De Waal aƌe of the ǀieǁ that the pƌoĐeediŶgs haǀe to ƌeŵaiŶ ͞laǁful aŶd pƌoĐeduƌallǇ faiƌ,͟ decisions must be made public as 

a rule, aŶd the ƌeŵedǇ pƌoposed should ďe ͞justifiaďle aŶd ĐoŶsisteŶt ǁith the ƌight to faiƌ laďoƌ pƌaĐtiĐes.͟370 

 

In the period 2011-2012, out of 160,000 cases, about 135,000 were related to unfair dismissals and unfair labor practices.371 The CCMA has a 70 percent 

settlement rate, which makes it an efficient and reliable mechanism.372 

 

More specifically to the issue at hand, cases that can be submitted to the CCMA include those of discrimination and sexual harassment.373 If these cases 

remain unresolved at this level, they can then be taken to labor courts.374 
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2. The Commission for Gender Equality 

 

This Commission was established under section 187 of the Constitution of South Africa in order to promote gender equality.375  

 

It has the poǁeƌ to ͞ŵoŶitoƌ, iŶǀestigate, ƌeseaƌĐh, eduĐate, loďďǇ, adǀise, aŶd ƌepoƌt oŶ issues ĐoŶĐeƌŶiŶg geŶdeƌ eƋualitǇ.͟376 

 

Gender equality and gender-based discrimination cases can be filed before the Commission for Gender Equality which will then use its monitoring and 

investigation mandate to find solutions to the dispute.  

 

The Commission for Gender Equality can also receive complaints of forced labor.377  

 

3. The Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Minorities 

 

This Commission was established under section 185 of the Constitution of South Africa in order to promote respect of cultural, religious, and linguistic 

ŵiŶoƌities iŶ “outh AfƌiĐa aŶd pƌoŵote ͞peaĐe, fƌieŶdship, huŵaŶitǇ, toleƌaŶĐe, aŶd ŶatioŶal uŶitǇ͟ aŵoŶg ĐoŵŵuŶities.378  

 

It has the poǁeƌ to ͞ŵoŶitoƌ, iŶǀestigate, ƌeseaƌĐh, eduĐate, loďďǇ, adǀise, aŶd ƌepoƌt͟ oŶ issues concerning religious, cultural, or linguistic minorities.379 

It also has the mandate of reporting to the South African Human Rights Commission when it is necessary to conduct further investigation.380 

 

Cases of discrimination against indigenous people by corporate entities can be brought before this Commission. 

 

4. Office of the Public Protector 

 

The offiĐe͛s mandate is found in section 182 of the Constitution and includes investigating any conduct in State affairs.381 The positive aspects of such 

an institution are that it has the constitutional duty to remain impartial, fair, accessible to the public, and open to victims and plaintiffs.382 

 

Figures reveal that the SAHRC and Office of the Public Protector383 handled around 9,000 cases between 2012-2013, which mostly involved racial 

discrimination and hate speech at the workplace.384 

 

5. Commissions of Inquiry 

 

These commissions can be created by the president according to section 84(2)(f) of the Constitution in order to investigate the circumstances of tragic 

incidents, actors involved in such accidents, and the potential remedies for victims. 
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The most famous commission of inquiry is the Marikana Commission of Inquiry. In August 2012, following a movement by miners to have their wages 

increased, 44 people were killed, including 34 miners, and more than 70 people were injured at the Marikana mine in the North West Province.385 In 

order to investigate the massacre, a Commission of Inquiry was established in January 2015.386 

 

6. Inspection Committees for health and safety at the workplace 

 

The body in charge of enforcing the Mine, Health, and Safety Act is the Department of Mineral Resources whose role is to ensure abidance through the 

Mine, Health, and Safety Inspectorate.387 Another instrument used by the Department of Mineral Resources is the Mine, Health, and Safety Council, a 

board comprised of State, employer and labor representatives.388 This body's duty is to give advice to the authorities on the occupational health and 

safety policies that should be established in South African mines.389 Mine inspectors have the authority to randomly inspect mines, which makes it 

efficient to control safety.390 If safety regulations have not been followed, employers can face fines or imprisonment.391 

 

The Laďoƌ DepaƌtŵeŶt͛s IŶspeĐtioŶ aŶd EŶfoƌĐeŵeŶt “eƌǀiĐe ĐoŶduĐts ǁoƌkplaĐe iŶspeĐtioŶs to ŵoŶitoƌ aŶd eŶfoƌĐe laďoƌ laǁs aŶd investigate 

occupational health and safety incidents.392 The inspectors of the department have the mandate to investigate by questioning staff members and 

employers, and also by searching at the workplace.393  If the Occupational Health and Safety Act has been violated, employers can face fines or 

imprisonment.394 In risky sectors, including the iron and steel sectors, the department can conduct forceful inspections.395 

 

A Risk Committee for Mines and Works was created in 2009 by the Department of Health. Its goal is to monitor potential health-related risks.396 

 

5. Procedures for access to business-related information 

 

Environmental Impact Assessments and Environmental Management Plans are available to the public through procedures under the Promotion of Access 

to Information Act (PAIA).397  

 

 

27.2. Role of the NHRI 

Has the State provided specific competency to the national human rights institution (NHRI) to perform the role as a non-judicial mechanism for 

addressing grievances? 

Indicators Scoping Questions 

Complaints-Handling Role 
Has the State given the NHRI the mandate that allows it to receive and handle 

complaints relating to corporate human rights abuses?  

Supportive Role 

Has the State given the NHRI the mandate that allows the NHRI to be in a 

supportive role to claimants, such as through mediation, conciliation, expert 

support, or legal aid? 
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Awareness-Raising 
Has the State given the NHRI the mandate to promote awareness on remedy 

to and redress for corporate human rights abuses? 

Training 
Has the State given the NHRI the mandate to provide training of relevant 

stakeholders on their access to remedy for corporate human rights abuses?  

Counseling  
Has the State given the NHRI the mandate to provide counselling on which 

remedy to access? 

 

Implementation Status 

This section deals with the competences given to the South African Human Rights Commission in terms of violations of human rights committed by 

companies. 

 

The “AH‘C͛s mandate to investigate violations of human rights is established in section 184 of the South African Constitution.398 

 

The SAHRC has started a number of investigations and inquiries after complaints were brought to its attention by victims of mining operations.399 For 

instance, an example of such investigation is the inquiry started in 2008 into the impacts of the Potgietersrus platinum mine in Limpopo, Mokopane on 

local communities.400  

 

The report tried to strike a balance between awareness-raising, international best practices, proactive judgements, recommendations on how to enhance 

capacity for communities to claim human rights, recommendations to companies for them to adopt proactive approaches to resettlement, and due 

diligence.401 The implementation of these recommendations was then monitored for two years.402 

 

The SAHRC is also able to receive complaints filed by victims of human rights.403 

 

For instance, in August 2014, a complaint was lodged to the SAHRC against ArcelorMittal through Bench Marks Foundation.404 The grounds of the 

complaint included allegations that the company's activities and absence of regulations impacted on the health and environment of the members of the 

community and children.405 

 

The SAHRC has the power to receive complaints from victims of human rights abuses, including forced labor, because the Commission has investigatory 

powers.406 

 

Cases of trafficking in persons and child labor can be taken to the Commission with the assistance of trade unions and the CCMA.407 During 2012-2013, 

the SAHRC investigated almost 9,000 cases of human trafficking.408  
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Implementation Status 

The Commission also thoroughly investigates cases of discrimination in the work place. Figures reveal that the SAHRC and Office of the Public Protector409 

handled around 9,000 cases in 2012-2013, which mostly involved racial discrimination and hate speech at the workplace.410 

 

For example, in 2014 the Commission heard a complaint lodged against ArcelorMittal concerning unfair labor practices and more specifically race-based 

discrimination and prohibition of the right to association (establish and join a Communist Party unit).411 

 

Cases involving discrimination against persons with disabilities are also handled by the South African Human Rights Commission (SAHCR). 412 

 

While the SAHRC does receive labor related complaints, these are generally referred to bodies with compensatory powers such as the bargaining 

councils, the Department of Labor, and the CCMA.413 

  
Gaps 

This seĐtioŶ deals ǁith the iŵpleŵeŶtatioŶ aŶd gaps iŶ the ŵaŶdate of the “AH‘C aŶd disĐusses its ĐoŵpeteŶĐes aŶd the aĐtual iŵpleŵeŶtatioŶ of its 
ŵaŶdate.  
 

The SAHRC has been effective and open to victims. However, the fact that the Commission is simply an investigative body makes it difficult for victims 

to seek remedies as the findings of the Commission do not suffice to start a court process.414  

 

Moreover, it is quite complicated to find information regarding business-related violations of human rights on the website of the Commission, which 

means that victims might not even be aware of this avenue.  

 

27.3. Barriers for Access to Non-Judicial Remedy 

Has the State taken measures to ensure that there are no barriers to access to non- judicial remedy for addressing business-related human rights abuses? 

Indicators Scoping Questions 

 

Practical and Procedural Barriers 

Has the State taken measures to ensure that there are no practical or 

procedural barriers to prevent legitimate cases from being heard by non-

judicial mechanisms? Measures to prevent procedural barriers include:  

 

1. Financial support; 

2. Providing guidance; 

3. Ensuring that the information on the mechanism is provided in a 

language that is understandable to potential complainants; 
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4. Ensuring accessibility despite geographical issues or difficulties (for 

example, long distances). 

Other Barriers 

 

Has the State taken measures to ensure that there are no other barriers to 

prevent legitimate cases from being heard by non-judicial mechanisms? 

Measures to prevent other barriers include:  

 

1. Addressing imbalances between the parties; 

2. Targeted awareness-raising among vulnerable groups (such as 

women, indigenous peoples, or children); 

3. Expert advice or type of assistance; 

4. Efforts to combat corruption; 

5. Protection of human rights defenders. 

 

Implementation Status 

This seĐtioŶ ǁill list the ŵeasuƌes that haǀe ďeeŶ takeŶ iŶ oƌdeƌ to ƌeŵoǀe ďaƌƌieƌs to ŶoŶ-judiĐial ƌeŵedǇ. 
 

JudiĐial, pƌaĐtiĐal, pƌoĐeduƌal, aŶd soĐial ďaƌƌieƌs to aĐĐess to ƌeŵedǇ eǆist iŶ “outh AfƌiĐa. A feǁ ŵeasuƌes haǀe ďeeŶ takeŶ iŶ oƌdeƌ to eŶsuƌe that aĐĐess 
to ŶoŶ-judiĐial ƌeŵedǇ is eŶhaŶĐed.  
 

1. PROCEDURAL AND PRACTICAL BARRIERS 

 

PƌaĐtiĐal aŶd pƌoĐeduƌal ďaƌƌieƌs iŶĐlude the liŵited oƌ laĐk of aǀailaďilitǇ of legal aid iŶ oƌdeƌ to ďƌiŶg huŵaŶ ƌights ǀiolatioŶ Đases,415 the ƌule of paǇŵeŶt 
of legal Đosts ďǇ the loseƌ of the laǁsuit ;͞loseƌ paǇs͟Ϳ,416 the laĐk of Ƌualified legal ĐouŶsels at ƌeasoŶaďle Đosts,417 the diffiĐulties iŶ ďƌiŶgiŶg Đlass aĐtioŶ 
laǁsuits,418  issues ƌelated to ĐoƌƌuptioŶ, paƌtialitǇ of Đouƌts, aďseŶĐe of faiƌ tƌial aƌƌaŶgeŵeŶts,419  aŶd the aďseŶĐe of suffiĐieŶt ĐoŵpeŶsatioŶ aŶd 
ƌeŵedies.420  
 

In terms of legal aid, the Legal Aid Board is a South African body whose aim is to provide assistance to indigent people in order for them to bring cases 

to courts.  

 

A deep reform of the legal system has occurred and resulted in the favoring of access to non-judicial remedies in South Africa.  

 

Gaps 
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Even though measures have been taken in order to remove barriers to access to non-judicial remedy, this section will list the remaining barriers.  

 

1. LEGAL BARRIERS 

 

One of the barriers when investigating abuses of migrant workers, for instance, is the fear for expulsion and unemployment in the formal sector. This 

severely impacts the reporting of abuses. 421 

 

2. PROCEDURAL AND PRACTICAL BARRIERS  

 

Barriers regarding inspection committees exist. The ILO reports that there has been a shortage in qualified inspectors, which severely impacts the quality 

and occurrence of workplace inspections.422 Indeed, a 2011 Human Rights Watch report denounces the fact that only 107 labor inspectors were in charge 

of visiting over 6,000 farms in addition to all other workplaces in the Western Cape province.423 

 

Other barriers to effective inspections include deficiency in communication systems, record-keeping, and electronic data keeping.424  

 

In addition to these structural constraints early warning mechanisms to employers, especially in farms, impacted on the quality of the inspections and 

the investigations on violations.425 The lack of strategic planning and modest follow-up of inspections are said to be impacting the quality and frequency 

of inspections as well.426 According to the ILO, the fact that responsibilities are shared in the occupational health and safety sector has led to the 

atomization of the strategy on health and safety at the national level.427 

 

The Institute for Human Rights and Business recommends that the role of labor inspectors be fortified through a set of partnerships with agencies in 

charge of environmental protection and law enforcement.428 They also recommend the creation of on-site whistleblowing and monitoring programs on 

a permanent basis.429 

 

In the period between 2010-2014 the Risk Committee for Mines and Works created by the Department of Health met only twice.430 This negatively 

impacts the quality of research and investigations conducted.  

 

Moreover, concerns over health and safety provision in the mining sector were raised by the Union of Mineworkers in South Africa and the African 

National Congress Youth League (ANCYL) through a Memorandum of Demands sent to the Chamber of Mines and the Government of South Africa in 

2013.431 

 

The reluctance of the Legal Aid Board in awarding legal aid to plaintiffs before Commission of Inquiry also acts as a barrier to bringing complaints to non-

judicial mechanisms.  

 

The current case before the Constitutional Court between the Legal Aid Board and the Marikana miners victims of the massacre in 2012 demonstrates 

the fact that funding cases of corporate violations of human rights are not necessarily part of the mandate of the Legal Aid Board. 
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IŶ oƌdeƌ to solǀe pƌaĐtiĐal aŶd pƌoĐeduƌal issues, the IŶstitute foƌ HuŵaŶ ‘ights aŶd BusiŶess ƌeĐoŵŵeŶded iŶ ϮϬϭϯ that a ͞ďusiness and human rights 

poƌtfolio͟ should ďe Đƌeated as paƌt of the ŵaŶdate of eaĐh ĐoŶstitutioŶal iŶstitution such as the Commission for Gender Equality, the Office of the 

Public Protector, the Commission on Gender Equality, the Human Rights Commission, and the Commission for the Protection of the Rights of Cultural, 

Religious, and Linguistic Communities.432 
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States should consider ways to facilitate access to effective non-State-based grievance mechanisms dealing with business-related human rights harms. 

Commentary to Guiding Principle 28 

One category of non-State-based grievance mechanisms encompasses those administered by a business enterprise alone or with stakeholders, by an 

industry association or a multi-stakeholder group. They are non-judicial, but may use adjudicative, dialogue-based or other culturally appropriate and 

rights-compatible processes. These mechanisms may offer particular benefits such as speed of access and remediation, reduced costs and/or 

transnational reach. 

  

Another category comprises regional and international human rights bodies. These have dealt most often with alleged violations by States of their 

obligations to respect human rights. However, some have also dealt with the failure of a State to meet its duty to protect against human rights abuse by 

business enterprises.  

 

States can play a helpful role in raising awareness of, or otherwise facilitating access to, such options, alongside the mechanisms provided by States 

themselves.  

28.1. Facilitating Access to Mechanisms 

Has the State supported access to effective non-State-based grievance mechanisms dealing with business-related human rights harms? 

Indicators Scoping Questions 

Business-Based Grievance Mechanisms 

Has the State supported access to business-based grievance mechanisms (such 

as whistleblower mechanisms or project-level grievance mechanisms) through 

efforts such as dissemination of information and support for access (for 

example, through guidance documents and tools)?  

Multi-Stakeholder Grievance Mechanism 
Has the State supported access to multi-stakeholder grievance mechanisms 

through efforts such as dissemination of information and support for access? 

Organizational-Based Grievance Mechanisms  

Has the State supported access to organizational-based grievance mechanisms 

(including the union systems) through efforts such as dissemination of 

information and support for access? 

International Grievance Mechanisms 

Has the State supported access to international grievance mechanisms through 

efforts such as dissemination of information, support for access (for example, 

through legal aid) as well as support for establishing contact between the 

claimants in international system? 

GUIDING PRINCIPLE 28 
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Regional Grievance Mechanisms 

Has the State supported access to regional grievance mechanisms through 

efforts such as dissemination of information and support for access (for 

example, through legal aid)? 

Other Mechanisms 
Has the State supported access to other grievance mechanisms through efforts 

such as dissemination of information and support for access? 

 

Implementation Status 

This seĐtioŶ eŶuŵeƌates ŶoŶ-“tate gƌieǀaŶĐe ŵeĐhaŶisŵs that the “tate has suppoƌted aŶd disĐusses hoǁ suppoƌt ǁas giǀeŶ. 
 

ϭ. A Đultuƌe of Đoƌpoƌate liaďilitǇ 

 

A culture of corporate responsibility and compliance with international standards has been increasing in South Africa.433 

 

The role of the State is to show companies that courts can adjudicate on issues of corporate liability and can hold companies responsible beyond the 

liability of their representatives. 

 

The principle of limited liability is that parent companies and their subsidiaries are separate legal entities. This means that parent companies and their 

shareholders cannot be held accountable for the acts of their subsidiaries.  

 

AŶ eǆĐeptioŶ that ĐaŶ ďe used ďǇ ĐlaiŵaŶts is the possiďilitǇ to ͞ pieƌĐe the Đoƌpoƌate ǀeil.͟ 434 IŶĐƌeasiŶglǇ used ďǇ huŵaŶ ƌights oƌgaŶizatioŶs, the doĐtƌiŶe 
is aŶ eǆĐeptioŶs to the liŵited liaďilitǇ pƌiŶĐiple that alloǁs the ĐoŵplaiŶaŶts to lift the Đoƌpoƌate ǀeil aŶd hold the paƌeŶt ĐoŵpaŶǇ liaďle foƌ the aĐts oƌ 
oŵissioŶs of the suďsidiaƌǇ ǁheŶ the shaƌeholdeƌs go ďeǇoŶd theiƌ ƌoles aŶd ďeĐoŵe paƌt of the ŵaŶageƌial eŶtitǇ of the ĐoŵpaŶǇ ďǇ diĐtatiŶg 
deĐisioŶs.435  
 

Moƌeoǀeƌ, diƌeĐtoƌs ĐaŶ ďe held diƌeĐtlǇ liaďle if theǇ haǀe Ŷot aĐted iŶ the iŶteƌests of the ĐoŵpaŶǇ aŶd haǀe Ŷot aĐted iŶ the sĐope of theiƌ fiduĐiaƌǇ 
duties uŶdeƌ ĐoŵpaŶǇ laǁ.436 

 

Liability can also arise under other bodies of law such as competition 437 or environmental law. Under the National Environmental Management Act, 

companies have a duty to prevent pollution and to correct environmental damage.438 Environmental inspectors can order companies to comply with 

environmental obligations.439 If the company fails to fulfill its obligations, it will have to pay for the cost of remedy.440  

 

Under mining laws, ŵiŶiŶg ĐoŵpaŶies aƌe also ͞fullǇ aŶd ƌetƌospeĐtiǀelǇ liaďle͟ iŶ Đases of ŵiŶiŶg pollutioŶ.441 According to mine safety legislation, there 

is also a due diligence obligation for companies to prevent loss of life, injury, or ill-health arising from a disused mine. 442 It is also possible to hold a 

director criminally liable for failing to ensure the safety of his or her employees.443 
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2. Agreements between companies and communities  

 

It is possible for corporations to reach agreements with communities regarding to their livelihoods and human rights prior to or during a project. For 

instance, in August 2013, the Open Society Initiative for Southern Africa reported that an agreement had been reached between the San and Khoi 

indigenous groups and the pharmaceutical company Cape Kingdom Nutraceuticals.444 The corporation recognized the iŶdigeŶous gƌoups͛ intellectual 

property rights over the use of the buchu medical plant and agreed to give 3 percent of their profits to the groups.445 

 

3. Business-based grievance mechanisms and due diligence mechanisms 

 

Businesses, in an effort to comply with standards set at the international and national level, can establish grievance mechanisms at the business level in 

order for their employees to bring complaints. For example, in 2001, the company Anglo-American created ͞Speak Up,͟ a reporting system by which 

employees, business partners, and other stakeholders can file confidential complaints about conduct they allege to be contrary to the values of Anglo-

American through an online form or by telephone, fax, e-mail, or regular mail in English, isiZulu, Afrikaans, IsiXhosa, and/or Sesotho.446 

 

Business and/or project based grievance mechanisms have come under the spotlight in recent years, due to some high profile cases that involved 

company based grievance mechanisms like the Barrick Gold case in Papua New Guinea.447 Though South African law does not require special human 

rights focused internal grievance mechanisms in companies, several multinational companies operating in South Africa have undertaken the task to set 

up internal or project based grievance mechanisms. These are usually integrated into existing grievance mechanisms within the human resources 

department of companies. A concern with this approach is that the human resources personnel are often not equipped with the necessary skills or 

knowledge to identify the human rights impacts, or even risks, and make the correct determinations on follow-up actions. 

Gaps 

This seĐtioŶ deals ǁith the iŵpleŵeŶtatioŶ of ŶoŶ-“tate gƌieǀaŶĐe ŵeĐhaŶisŵs to ǁhiĐh the “tate has suppoƌted aĐĐess. 
 

One of the practical issues is that South Africa did not accept the jurisdiction of the African Court on Human and Peoples' Rights (through Declaration), 

which means that victims of human rights violations in South Africa cannot directly file complaints to this regional court.448 As a result, two cases in 2012 

were deemed inadmissible before the Court.449 

 

The ŵajoƌitǇ of pƌaĐtiĐal issues that “outh AfƌiĐa faĐes iŶ suppoƌtiŶg aĐĐess to ďusiŶess gƌieǀaŶĐe ŵeĐhaŶisŵs aƌe iŶteƌŶatioŶal ĐhalleŶges of Đoƌpoƌate 
liaďilitǇ. HoldiŶg ĐoŵpaŶies aĐĐouŶtaďle foƌ ǀiolatioŶs of huŵaŶ ƌights is a Ŷeǁ ĐoŶĐept ǁhiĐh ŵakes it ŵoƌe ĐoŵpliĐated foƌ “tates, espeĐiallǇ deǀelopiŶg 
oŶes, to set staŶdaƌds aŶd oďlige ĐoŵpaŶies to shoǁĐase theiƌ oǁŶ gƌieǀaŶĐe ŵeĐhaŶisŵs. 
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 In order to ensure their effectiveness, non-judicial grievance mechanisms, both State-based and non-State-based, should be:  

(a) Legitimate: enabling trust from the stakeholder groups for whose use they are intended, and being accountable for the fair conduct of grievance 

processes;  

(b) Accessible: being known to all stakeholder groups for whose use they are intended, and providing adequate assistance for those who may face 

particular barriers to access;  

(c) Predictable: providing a clear and known procedure with an indicative time frame for each stage, and clarity on the types of process and 

outcome available and means of monitoring implementation;  

(d) Equitable: seeking to ensure that aggrieved parties have reasonable access to sources of information, advice and expertise necessary to engage 

in a grievance process on fair, informed and respectful terms;  

(e) Transparent: keeping parties to a grievance inforŵed aďout its pƌogƌess, aŶd pƌoǀidiŶg suffiĐieŶt iŶfoƌŵatioŶ aďout the ŵeĐhaŶisŵ͛s 
performance to build confidence in its effectiveness and meet any public interest at stake;  

(f) Rights-compatible: ensuring that outcomes and remedies accord with internationally recognized human rights;  

(g) A source of continuous learning: drawing on relevant measures to identify lessons for improving the mechanism and preventing future 

grievances and harms;  

 

Operational-level mechanisms should also be:  

(l) Based on engagement and dialogue: consulting the stakeholder groups for whose use they are intended on their design and performance, and 

focusing on dialogue as the means to address and resolve grievances. 

Commentary to Guiding Principle 31 

A grievance mechanism can only serve its purpose if the people it is intended to serve know about it, trust it and are able to use it. These criteria provide 

a benchmark for designing, revising or assessing a non-judicial grievance mechanism to help ensure that it is effective in practice. Poorly designed or 

implemented grievance mechanisms can risk compounding a sense of grievance among affected stakeholders by heightening their sense of 

disempowerment and disrespect by the process.  

 

The first seven criteria apply to any State-based or non-State-based, adjudicative or dialogue-based mechanism. The eighth criterion is specific to 

operational-level mechanisms that business enterprises help administer.  

 

The teƌŵ ͞gƌieǀaŶĐe ŵeĐhaŶisŵ͟ is used heƌe as a teƌŵ of art. The term itself may not always be appropriate or helpful when applied to a specific 

mechanism, but the criteria for effectiveness remain the same. Commentary on the specific criteria follows:  

 

(a) Stakeholders for whose use a mechanism is intended must trust it if they are to choose to use it. Accountability for ensuring that the parties to 

a grievance process cannot interfere with its fair conduct is typically one important factor in building stakeholder trust;  

GUIDING PRINCIPLE 31 
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(b) Barriers to access may include a lack of awareness of the mechanism, language, literacy, costs, physical location and fears of reprisal;  

(c) In order for a mechanism to be trusted and used, it should provide public information about the procedure it offers. Time frames for each stage 

should be respected wherever possible, while allowing that flexibility may sometimes be needed;  

(d) In grievances or disputes between business enterprises and affected stakeholders, the latter frequently have much less access to information 

and expert resources, and often lack the financial resources to pay for them. Where this imbalance is not redressed, it can reduce both the 

achievement and perception of a fair process and make it harder to arrive at durable solutions;  

(e) Communicating regularly with parties about the progress of individual grievances can be essential to retaining confidence in the process. 

PƌoǀidiŶg tƌaŶspaƌeŶĐǇ aďout the ŵeĐhaŶisŵ͛s peƌfoƌŵaŶĐe to ǁideƌ stakeholdeƌs, thƌough statistiĐs, Đase studies oƌ ŵoƌe detailed information 

about the handling of certain cases, can be important to demonstrate its legitimacy and retain broad trust. At the same time, confidentiality of 

the dialogue ďetǁeeŶ paƌties aŶd of iŶdiǀiduals͛ ideŶtities should ďe pƌoǀided ǁheƌe ŶeĐessaƌǇ;  
(f) Grievances are frequently not framed in terms of human rights and many do not initially raise human rights concerns. Regardless, where 

outcomes have implications for human rights, care should be taken to ensure that they are in line with internationally recognized human rights;  

(g) Regular analysis of the frequency, patterns and causes of grievances can enable the institution administering the mechanism to identify and 

influence policies, procedures or practices that should be altered to prevent future harm;  

(h) For an operational-level grievance mechanism, engaging with affected stakeholder groups about its design and performance can help to ensure 

that it meets their needs, that they will use it in practice, and that there is a shared interest in ensuring its success. Since a business enterprise 

cannot, with legitimacy, both be the subject of complaints and unilaterally determine their outcome, these mechanisms should focus on reaching 

agreed solutions through dialogue. Where adjudication is needed, this should be provided by a legitimate, independent third-party mechanism.  

31.1. Alignment with the Effectiveness Criteria  

Does the State ensure that State-based non-judicial grievance mechanisms meet the effectiveness criteria?  

Indicators Scoping Questions 

1. Legitimate 

Has the State taken measures to ensure that the mechanisms enable trust from 

the stakeholder groups for whose use they are intended (including that it has a 

firm mandate, is independent and transparent, includes ensuring non-

interference with fair conduct, and includes feedback mechanisms for when 

foul play is detected)? 

2. Accessible 

Has the State taken measures to ensure that the mechanisms are accessible 

(including language and literacy issues, cost associated with raising complaints, 

geographical issues, fear of reprisal, and vulnerability of claimant, for example, 

due to gender, age, religion, or minority status)? 

3. Predictable 

Has the State taken measures to ensure that the mechanisms are predictable 

(including clear and public information about the procedure, timeframes for the 

procedure, and information on the process and outcome of the mechanism)? 
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4. Equitable 
Has the State taken measures to ensure that the mechanisms are equitable 

(including access of all parties to information, advice, and expert resources)? 

5. Transparent 

Has the State taken measures to ensure that the mechanisms are transparent 

(including regular communication about grievance resolution progress as well 

as wider public information on cases received and in process in order to identify 

and address societal trends)?  

6. Rights compatible 

Has the State taken measures to ensure that the mechanisms are rights-

compatible (including that grievances are framed in terms of human rights 

when they do raise human rights concerns and that the institutions and 

authorities managing the mechanisms are aware of human rights and how 

these relate to the cases dealt with)? 

7. A source of continuous learning 

Has the State taken measures to ensure that the mechanisms are a source of 

continuous learning (including State support for regular analysis of the 

frequency, patterns, and causes of grievances to promote a strengthening of 

the mechanism)? Has the State incorporated lessons learned through operation 

of the mechanisms to improve the mechanisms' effectiveness? 

Implementation Status 

The main non-judicial remedy mechanisms in South Africa that are related to human rights are the CCMA, which is labor focused, and the South African 

Human Rights Commission, which is mandated to receive complaints, do investigations, and issue findings. 

 

1. The Commission for Conciliation, Mediation and Arbitration (CCMA) 

 

a. Legitimate 

 

The CCMA receives its mandate from the labor laws in South Africa, and recently replaced the Industrial Court as the main avenue for labor related 

dispute resolution in South Africa. The motivations behind this move include: 

 

i. Shifting from a highly adversarial model of relations to one based on greater cooperation, industrial peace, and justice; and 

ii. To provide appropriate and up to date redress for new and developing forms of labor disputes in South Africa. 

 

The Labor Relations Act, and its numerous amendments over the past few years, form a legislative framework that gives the CCMA the power to: 

 

i. Conciliate workplace disputes; 

ii. Arbitrate disputes that remain unresolved after conciliation; 

iii. Facilitate the establishment of workplace forums and statutory councils; 
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iv. Compile and publish information and statistics about its activities; and 

v. Consider applications for accreditation and subsidy from bargaining councils and private agencies. 

 

Section 145 of the Labor Relations Act allows for an appeal procedure. Under this section, a party may apply to the Labor Court on the basis of an alleged 

defeĐt ǁith a ĐoŵŵissioŶeƌ͛s ƌuliŶgs oƌ aǁaƌds. The paƌtǇ ǁho alleges suĐh a defeĐt ŵust apply to the Labor Court to set aside the award within six 

weeks of the award being served. 

 

b. Accessible 

 

The CCMA uses English, isiZulu, and Afrikaans as the three identified languages for official business communication. For oral communication, the CCMA 

is required to make every attempt to accommodate the language preference of the user of the system. For written communications, the CCMA must 

consider the language environment of the target audience, and the preferred language of the receiver of the communications. When hearing cases, the 

CCMA will hear a case in the preferred language understood by all parties involved. This must be determined in advance in order to allow for the 

arrangement of professional interpreting and translation services. Interpreters are available to parties pre-hearing, during the hearing, and post-hearing. 

 

Given that South Africa has 11 official languages, in addition to sign language, the language policy of the CCMA is quite accommodating and the system 

accessible in this regard. 

 

c. Predictable 

 

The CCMA is mandated to interpret labor laws in South Africa in a manner that is in accordance with judicial decisions by courts. The CCMA must follow 

the interpretations placed upon a provision by the most recent decision of the highest court dealing with that provision, and follows the principle of 

stare decisis. 

 

As mentioned above, the Labor Court is placed at the pinnacle of the pyramid of adjudicative bodies established under labor laws in South Africa, which 

emphasizes the need to interpret any dispute before the CCMA in accordance with the relevant laws to allow for accurate appeal procedures. 

 

Furthermore, the LRA requires that any interpretation be done in a way that gives effect to its primary objective and is in compliance with the Constitution 

and with the public international legal obligations of South Africa. 

 

d. Equitable  

 

The CCMA is presided over by commissioners that are appointed by the governing body of the CCMA on the strength of their experience and expertise 

in labor matters, particularly dispute prevention and resolution. The commissioners are required to carry out their job with complete impartiality and 

are bound to the Commissioner Code of Conduct. 
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The Constitution also states under Section 33 that everyone has a right to administrative action that is lawful, reasonable, and procedurally fair. Using 

the CCMA mechanism is an administrative process, and as a result all commissioners are constitutionally required to make decisions that are lawful, 

reasonable, and procedurally fair. 

 

e. Transparent 

 

The CCMA vision and mission lists ͞transparency͟ as one of the guiding principles in the activities of the mechanism. In this regard, the CCMA is guided 

by the statutory obligations contained in the Constitution and the labor legislative framework. 

 

f. Rights compatible 

 

The disputes that come before the CCMA are directly related to the rights in the Constitution, and those contained in labor legislation. 

 

g. A source of continuous learning 

 

The CCMA is committed to continuously improve its processes, products, and services. As a result, regular review and assessment of the mechanism is 

required. South African labor legislation, and consequently the entire labor architecture, have recently been reviewed and undergone several 

aŵeŶdŵeŶts. As ŵeŶtioŶed ďefoƌe, the CCMA͛s status aŶd positioŶ ĐhaŶged iŶ that it Ŷoǁ plaǇs the role the Industrial Courts used to play in the past.  

 

In terms of independence, the CCMA is independent from the government and is managed by a Governing Body that appoints commissioners.450 No 

party can interfere in the process, which makes the independence of commissioners paramount.  
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